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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellant the questions herein presented 
are: 

1. Whether Article 134 of the Uniform Code of Military 
Justice is repugnant to the Constitution of the United 
States for the reason that, being a criminal statute, on 
its face it is vague and indefinite and fails to establish 
fixed or reasonably ascertainable criteria of guilt. 

2. Whether Article 134 of the Uniform Code of Military 
Justice is repugnant to the Constitution of the United 
States as violative of the doctrine of the separation of 
powers in the federal government. 

3. Whether appellant, charged with an infamous crime, 
was denied due process of law within the meaning of the 
i Fifth Amendment to the Constitution of the United States 

in that, not being a member of the land or naval forces 
of the United States, he was brought to trial before a 
general court-martial without prior presentment or indict¬ 
ment of a grand jury. 
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No. 13,446 


FIRST LIEUTENANT CHARLES R. ATKINSON, 

USAFR, Appellant, 

V. 

DONALD A. QUARLES, SECRETARY OF THE 
AIR FORCE, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This appeal from the United States District Court jfor 
the District of Columbia challenges the jurisdiction of the 
Air Force general court-martial before which appellant 
was tried at Bolling Air Force Base on July 15, 1954. The 
complaint in the District Court specifically raised constitu¬ 
tional questions in respect to the jurisdiction of the general 
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court-martial which tried appellant’s case. Appendix, 
pp. 1-5. 

The District Court had jurisdiction to hear the com¬ 
plaint under the provisions of the Act of June 25, 1948, 
as amended, 62 Stat. 944, 964, 968, 63 Stat. 102, 105, U.S. 
Code 28: 1651, 2201, 2282 and 2284. 

A federal court always may inquire into the jurisdic¬ 
tion of a court-martial. Grafton v. United States, 206 
U.S. 333; United States ex rel Toth v. Quarles, 76 S. Ct. 
1, Ex parte Milligan, 4 Wall 2,18 L. Ed. 281. 

This Court has jurisdiction of the instant appeal under 
the provisions of the Act of June 25, 1948, 62 Stat. 929, 
U.S.C. 28: 1291. 

STATEMENT OF THE CASE 

Appellant, Charles R. Atkinson, a first lieutenant, United 
States Air Force Reserves, while on active duty, was 
brought to trial before a general court-martial at Bolling 
Air Force Base, Anacostia, District of Columbia, on July 
15, 1954. 

The general court-martial, consisting entirely of Air 
Force officers, was appointed pursuant to paragraph 1, 
Special Order No. 62, Headquarters Command, Bolling 
Air Force Base, dated March 24, 1954, as amended. 

The penal statute 1 under which Lt. Atkinson was brought 
to trial was Article 134 (the general or “catch-all” pro¬ 
vision) of the Uniform Code of Military Justice. Act of 
May 5, 1950, 64 Stat. 108, U.S.C. 50: 551-736. The Article 
reads as follows in its entirety: 

i In military pleading the statute, or section thereof, under which the ac¬ 
cused is tried is known as the “charge.** “For offenses in violation of the 
code, the charge merely indicates the article the accused is alleged to have 
violated, while the specification sets forth the specific acts and circumstances 
relied upon as constituting the violation.” Manual of Courts-Martial , United 
States (1951), Sect. S4a (p. S8). Winthbop, Military Law and Precedents, 
iid Ed., (1920), p. 132. 
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‘ ‘Though not specifically mentioned in this code, all 
disorders and neglects to the prejudice of good order 
and discipline in the armed forces, all conduct of a 
nature to bring discredit upon the armed forces, and 
crimes and offenses not capital, of which persons sub¬ 
ject to this code may be guilty, shall be taken cogni¬ 
zance of by a general or special or summary couift- 
martial, according to the nature and degree of the Of¬ 
fense, and punished at the discretion of such court,” 


The specification 2 framed under Article 134, supra Al¬ 
leged : 

i 

‘‘In that First Lieutenant Charles R. Atkinson, Junidr, 
USAF, 6969th Support Squadron, Suitland Hall, Suit- 
land, Maryland did at Alexandria, Virginia, on qr 
about 9 April 1954, take immoral and indecent liberties 
with Patrick Kirby, a male under sixteen years of age, 
by placing his hands upon his, the said Patrick Kirby ’s, 
private parts, with intent to arouse and gratify tie 
lust and sexual desires of the said First Lieutenant 
Charles R. Atkinson, Junior.” Appendix, p. 6. 

At the conclusion of the second day of the trial, in 
July 16, 1954, appellant was found guilty of the charge 
and specification and sentenced to be dismissed from the 
service and to forfeit all pay and allowances. This sen¬ 
tence later was fully approved by the convening authority. 3 


Inasmuch as the sentence involved the dismissal of qn 
officer the record of trial was referred to a Board of Pre¬ 
view in the office of the Judge Advocate General of ttie 
Air Force. 4 

Two constitutional grounds were advanced by appellant 

among his assignments of error before the board of reviejw. 
_ 

2 The “specification” is the military analogue of the indictment. Winthr^p, 
op. cit. supra, p. 1S4; “A Treatise on the Military Law of the United States,” 
Davis, 2d Ed. (1906), p. 69. 

3 G.CM.O. No. 84, Eg. Cmd., Bolling AjPJB., dated 28 Aug., 1954. Appen¬ 
dix, p. 5. 

4 Uniform Code of Military Justice (hereinafter abbreviated to UCMJ), 
supra, Article 66. 
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On January 3, 1955, the Board of Review, in an opinion 
barren of serious research and reflective judgment, sum¬ 
marily rejected appellant’s contentions. Appendix, p. 8. 

Appellant thereafter filed in the Court of Military Ap¬ 
peals a petition for grant of review.® 

The latter petition was denied by the Court of Military 
Appeals 6 on March 17, 1955. Appendix, p. 10. 

Thereafter appellant filed in the United States District 
Court for the District of Columbia a complaint for injunc¬ 
tion. Appendix, p. 1. In this complaint for injunction 
appellant set forth two causes of action. The first con¬ 
cerned the unconstitutionality of Article 134, USMJ, supra , 
while the second asserted the absence of jurisdiction in 
the general court-martial before which appellant was tried. 
Appendix p. 1. 

On May 1, 1956, an order granting a motion by the Gov¬ 
ernment for summary judgment was entered by the court 
below and the complaint dismissed. Appendix p. 14. 

From the action taken by the District Court appellant 
now appeals. This appeal is limited to several challenges 
addressed to the constitutional aspects of appellant’s trial 
by general court-martial on July 15 and 16, 1954. 

CONSTITUTIONAL PROVISIONS AND STATUTE 

INVOLVED 

Constitution of the United States: 

Article I, Section 1. “All legislative Powers herein 
granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of 
Representatives. ’ ’ 

Article 7, Section 8. “The Congress shall have 
Power... 

• • # 


5 Authorized by U.C.M.J., supra, Art. 67 (b) (S). 
« TTSCMA. 
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i 
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“To raise and support Armies, but no Appropria¬ 
tion of Money to that Use shall be for a longer Term 
than two Years; 

“To provide and maintain a Navy; ! 

“To make Rules for the Government and Regula¬ 
tion of the land and naval Forces; 

• * * 

“To make all Laws which shall be necessary) and 
proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitu¬ 
tion in the Government of the United States, or in any 
Department or Officer thereof.’’ 

Amendment V. “No person shall be held to answer 
for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or iii the 
Militia, when in actual service in time of War, or public 
danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; 
nor shall be compelled in any Criminal Case to {be a 
witness against himself, nor be deprived of life, liberty, 
or property, without due process of law;...” 

Statutory Provision: 

Uniform Code of Military Justice, Article 134, 64 ifetat. 
108, U.S.C. 50: 551-736. 

“Though not specifically mentioned in this code[ all 
disorders and neglects to the prejudice of good oi*der 
and discipline in the armed forces, all conduct qf a 
nature to bring discredit upon the armed forces, | and 
crimes and offenses not capital, of which persons Sub¬ 
ject to this code may be guilty, shall be taken cogni¬ 
zance of by a general or special or summary court- 
martial, according to the nature and degree of th^ of¬ 
fense, and punished at the discretion of such coiirt.” 


i 


i 


STATEMENT OF POINTS 


1. The general court-martial which tried appellant at 
Bolling Air Force Base in July of 1954 was without jur¬ 
isdiction by reason of the fact that the criminal statute 
under which appellant was tried, Article 134 of the Uniform 
Code of Military Justice, was void for vagueness. 

2. The federal statute, Article 134, Uniform Code of 
Military Justice, under which appellant was tried by 
general court-marital in July of 1954 is unconstitutional 
because it represents an unlawful delegation of power by 
Congress to the executive branch of the United States 
Government. 

3. The general court-martial which tried appellant in 
July of 1954 was without jurisdiction for the reason that 
appellant, not a member of the land or naval forces of the 
United States, had not been indicted by a federal grand 
jury before being brought to trial. This was in deroga¬ 
tion of the specific direction contained in the Fifth Amend¬ 
ment. 


SUMMARY OF ARGUMENT 

I. Concerning The Violation Of Due Process. 

A. The Uniform Code of Military Justice Is A 
Criminal Or Penal Code. 

B. A Criminal Or Penal Statute Must Be Strictly 
Construed. 

C. Article 134 Of The Uniform Code Of Military 
Justice Is A Vague And Indefinite Statute. 

D. Appellant’s Conviction Under Article 134 Deprived 
Appellant Of Due Process Of Law. 

E. Article 134 Is Not Divisible, And Should Be Held 
Unconstitutional In Its Entirety. 


II. Concerning The Unlawful Delegation Of Legislative 

Power. 

• i 

A. Under The Constitution Only Congress May ]Enact 
Legislation, And The Power May Not Be Delegated. 

B. Article 134 Represents An Unconstitutional | Dele¬ 
gation By Congress To The Executive Of Legisla¬ 
tive Authority To Prescribe And Fix Limits Of 
Punishment Under A Criminal Statute. 

III. Concerning The Lack Of Jurisdiction Of The Gejneral 

Court-Martial Over Appellant. 

A. The Fifth Amendment Requires That Before A 
Person Charged With An Infamous Crime Shall Be 
Brought To Trial He First Must Be Indictejd By 
A Grand Jury (Unless Such Person Be A Member 
Of The Land Or Naval Forces). 

B. The Air Force Historically And Legally Isj Not 
A Part Of The Land And Naval Forces Of! The 
United States. 

C. The Air Force General Court-Martial Which Con- 
victed Appellant Was Without Jurisdiction Since 
Appellant, Not A Member Of The Land And Naval 
Forces, Previously Had Not Been Indicted By A 
Federal Grand Jury. 

ARGUMENT 

L 

CONCERNING THE VIOLATION OF DUE PROCESS. 

A. The Uniform Code of Military Justice is a Criminal 

or Penal Code 

The Uniform Code of Military Justice, supra, came jinto 
being in 1950. It represented the result of the first effort 
to establish a system of military justice applicable equally 
to the Army, Navy, Air Force and Coast Guard. 

The Code embraces 140 articles. These articles treat 
such subjects as apprehension and restraint, 7 non-judicial 


? supra Part IL 
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punishment, 8 courts-martial jurisdiction, 9 appointment and 
composition of courts-martial, 10 pre-trial procedure, 11 trial 
procedure, 12 sentences 13 and review of courts-martiaL 14 

Part X of the Code deals with the punitive articles. 
Embodied therein are no less than fifty-two separate of¬ 
fenses, each described with precision and particularity. 

Many of these crimes or offenses are strictly military in 
character and have no counterparts in the federal criminal 
code or in the criminal provisions of state laws. 15 

In addition, however, the Code comprehends a number 
of articles which define and proscribe the usual common law 
and statutory felonies. 16 

The major divisions of the Code preceding Part X pro¬ 
vide for the establishment and operation of the military 
justice machinery to bring to trial and punish offenders 
violating the punitive article. 

While of recent origin and enlarged application the Code 
is actually a reenactment and codification, with amend¬ 
ments and additions, of a substantial corpus of military 
law traceable to the early military code of 1775 adopted 
by the Second Continental Congress. 17 


8 supra Part III. 

9 supra Part IV. 

10 supra Part V. 

11 supra Part VI. 

12 supra Part VII. 

13 supra Part VIII. 

14 supra Part IX. 

is e.g. Desertion, Art. 85; Absence without leave, Art. 86; Missing move¬ 
ment, Art. 87; Misbehavior before the enemy, Art. 99; Forcing a safeguard, 
Art. 102. 

1® Articles 118-132. 

17 1 Jouni. Cong. 90. Undoubtedly this Revolutionary War code was derived 
from the English Mutiny Act of 1689 and the earlier Articles of War of James 
II (1688). 


The Code sanctions the creation and functioning of 
several kinds of courts-martial 18 of which the general court- 
martial has the broadest jurisdiction. 19 

It is beyond dispute that a court-martial is a criminal 
court. It tries defendants for crimes and offenses against 
the United States made punishable by the Code, ignited 
States v. Clark, 96 U.S. 40, 19 Op. A tty. Gen. 106. 

The limitation of the compass of court-martial donjiinion 
to the criminal sphere is well-expressed by Winthrop t 

1 ‘It has in fact no civil jurisdiction whatever; can¬ 
not enforce a contract, collect a debt, or award damages 
in favor of an individual.” op. cit. supra, p. 5$. 

A full reading of the Code emphasizes the concept that 
the intendment of Congress was, first, to define or describe 
certain felonies, misdemeanors and derelictions in Statu¬ 
tory form, and, secondly, to punish such crimes and of¬ 
fenses through the instrumentality of special tribunals 
known as courts-martial. 

B. A Cr imin al or Penal Statute Must be Strictly Construed 

It is an accepted rule of statutory construction! that 
criminal statutes are strictly to be construed: 

i 

“It has long been a well settled general rule that 
penal statutes are subject to a strict construction. 
More accurately, it may be said that such laws aire to 
be interpreted strictly against the state and liberally 
in favor of the accused/’ 50 Am. Jur. 431, qiting 
United States v. Resnick, 299 U.S. 207. 

! 

and a number of cogent reasons are advanced for the exist¬ 
ence and perpetuation thereof: 

“Traditionally penal statutes have been stifictly 
construed in favor of the defendant. Reasons jcom- 

18 General courts-martial, special courts-martial and summary courts-martial. 
U.C.MJ., supra. Art. 16. 

19 U.CMJ., supra, Art. 18. 


monly advanced to support the rule in modern times, 
when the rigors of the older criminal law have been 
modified by modern penal statutes are: the power of 
punishment is vested in the legislative rather than the 
judicial department; since the state makes the laws, 
they should be most strongly construed against it; to 
establish a certain rule under which mankind may be 
safe from the arbitrary discretion of the judge; that 
it is reasonable for penal statutes to be construed so 
that they will give ‘fair warning’ of what the law 
intends to do, if a certain line is passed, in language 
that the common world will understand; where the 
punishment is disproportionately severe compared 
with the act, the harshness should he tempered by 
strict construction; the rights and freedom of the 
individual are regarded with tenderness by the law.” 
Sutherland\ “Statutory Construction 3d Ed (1943), 
pp. 51-53. 

The Supreme Court early took cognizance of this pre¬ 
cept of construction in United States v. Wiltherger, 18 U.S. 
(5 Wheaton) 76 (1820). This was an indictment for 
manslaughter in the United States Circuit Court of Penn¬ 
sylvania. Manslaughter had been committed by defendant 
on board an American ship in the Tigris River, Empire 
of China, off Wampoa. The act of April 30, 1790, 1 Stat. 
112, USC 18:1112, made provision for the punishment of 
manslaughter committed “on the high seas.” supra, sect. 
XII. In denying federal criminal jurisdiction over the de¬ 
fendant in this case because there was no offense on the 
high seas, Chief Justice Marshall announced: 

“The rule that penal laws are to be construed 
strictly, is perhaps not much less old than construction 
itself. It is founded on the tenderness of the law for 
the rights of individuals; and on the plain principle 
that the power of punishment is vested in the legis¬ 
lative, not the judicial department. It is the legisla¬ 
ture, not the Court, which is to define a crime, and 
ordain its punishment.” supra, p. 95. 

The considerations thus outlined have resulted in a 
tendency to give penal statutes careful scrutiny and to 
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construe them with such strictness as will safeguard the 
rights of the defendant. 50 Am. Jur. 433, citing People v. 
Ahearn, 196 N.Y. 221, 89 N.E. 930. 

i 

C. Article 134 of the Uniform Code of Military Justice is a 
Vague and Indefinite Statute 

i 

(1.) Article 134 of the Code, supra, begins with jthe 
phraseology “Though not specifically mentioned in this 
code, • * * This is an adumbration that what is to 
follow is to be general in scope and not to be endowed 
with the specific language employed to define offenses in 
the some fifty earlier punitive articles. 

Nor does the statutory draftsmanship disappoint in this 
forecast for the statute then proceeds to enumerate by 
use of broad language three classes of offenses. These ajre: 

(a) all disorders and neglects to the prejudice of good 
order and discipline in the armed forces, 

(b) all conduct of a nature to bring discredit upon the 
armed forces, 

i 

(c) and crimes and offenses not capital, of which per¬ 
sons subject to this order may be guilty. 

(2.) What in criminal statutory parlance is a “<Jis- 
order”? If it was intended by Congress to be the equiv¬ 
alent of disorderly conduct it lacks precision and defihite 
quality. 

For clear proof of this we turn to another area in which 
Congress has plenary power of legislation, the District I of 
Columbia. In the District of Columbia Code, 1951 edition, 
Congress prohibits disorderly conduct. This is accom¬ 
plished by setting forth in separate and independent sec¬ 
tions of the District of Columbia Code more than twenjty- 
five offenses. 20 Each one of these violations is carefully 


20 Title Si, Sects. 1101-lltl. 


defined; each provides a fixed punishment in the form of 
servitude or fine which the court is empowered to impose. 
No doubt exists with respect to the type or course of con¬ 
duct inhibited by the disorderly conduct provisions of the 
District of Columbia Code. There is no vagueness or 
ambiguity in respect either to the nature of the offense or 
the punishment therefor. In enacting legislation in this 
sphere for the District of Columbia, Congress has resorted 
to no meaningless generalizations which would cause a 
citizen to be in sincere doubt as to whether he had com¬ 
mitted the transgression of disorderly conduct. However, 
notwithstanding the accurate and painstaking drafting of 
the District of Columbia’s disorderly conduct statutes, 
as late as 1954 a local court re-enunciated the principle 
that the disorderly conduct statutes “must 'be strictly 
construed.” Carey v. District of Columbia (D.C. Mun. 
App.), 102 A 2d 314. 

It is patent, then, that the offense of “disorder,” if any, 
is lacking in definition. Under the military justice system 
an accused brought to trial before a court-martial for a 
“disorder” might be a culprit or be blameless, varying 
with the individual morality, sensibilities and opinion of 
each member of a particular military tribunal having only 
a diurnal existence. 21 

Much of the same reasoning appertains to the term 
“neglects” used in the statute. 

In common understanding “neglects” have no criminal 
connotation or association. 

In Black’s Law Dictionary, 3d Ed. (1933), “neglect” is 
defined thus: 

21 A court-martial is not a court of record. It is transient in its duration 
and summary in its action. It has no fixed place of session, no permanent 
office or clerk, no power to issue a writ or judicial mandate, and its judgment 
is simply a recommendation, not operative till approved by a revisory com¬ 
mander. Winthrop, op. cit. supra, p. 50; Davis, op. cit supra, p. 15. 


“Omission or failure to do an act or perform a duty, 
or an omission or failure due to want of due e^re or 
attention. 

• * # 

“Being remiss in attention or duty toward.!” (p. 
1203) j 

These definitions bear no intimation of criminal vjrong- 
doing either malum in se or malum prohibitum. Bejaring 
in mind the maxim malum non praesumitur we search in 
vain for statutory language in which Congress assigns a 
meaning to the word “neglects” which evokes the Image 
of criminal responsibility. 

Viewed as a phrase the wording “disorders and| neg¬ 
lects” is barren of that accurate meaning so essential to 
the statement of an offense within a criminal statutei 

But suppose that, in search of statutory preciseness, we 
link “neglects and disorders” with the language! that 
follows, to wit, “to the prejudice of good order and 
discipline.” 

What is the gage of “good order and discipline” ijn the 
absence of further legislative description? 

In the military service a deep gulf would exist between 
the understanding given this term, respectively, by the 
martinet and the humanitarian. 

On a submarine in time of peace “good order and dis¬ 
cipline” might have an acceptation at sharp variance with 
its import on hoard an aircraft carrier flying the fla" of a 
four-star admiral. 

It is palpable that this expression standing alojie is 
amorphous in meaning. Its significance of necessity would 
change with the sense ascribed to it by, or the caprice of, 
the individual commander. 


But a penal act of Congress cannot ebb and flow in 
meaning or be subject to every vagary of the passing wind 
of individual military opinion. 

The judgment and opinion of the military commander, 
the military tribunal and even the President of the United 
States may not be substituted for the unequivocal duty of 
Congress to write into each criminal statute in plain terms 
standards which will reveal to those whom the law may 
affect, be they civilian or military personnel, the starting 
points at which violations thereof begin. 

(3.) Identical objection may be addressed to the 
phrasing “all conduct to bring discredit upon the military 
service. 7 7 

What criterion shall be applied to determine the struc¬ 
ture or anatomy of the proscribed conduct? 

The complaint fatal to the statute must be that no guide- 
posts or yardsticks are furnished to delineate between law¬ 
ful and unlawful conduct. 

It will be seen in a later section 22 that a great body of 
case law emphatically adheres to the strict and unwavering 
principle that a criminal statute must not be tainted with 
vagueness and uncertainty. 

(4.) The same obscurity inures to the portion of 
Article 134 which denounces “crimes and offenses not 
capital, of which persons subject to this code may be 
guilty. 77 

Congress has afforded absolutely no suggestion or indi¬ 
cation of what crimes or offenses are contemplated. 

Are they crimes against the United States? Or acts 
contrary to a State criminal statute? Or violative of a 
municipal ordinance? 


22 post, pp. 19, et sequitur 
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On these important and definitive distinctions Article 
134 is silent. 

It inevitably will be argued by the Government that in 
the Manual for Courts-Martial, supra, Sec. 213, pp. 381- 
387, there appears a full and comprehensive description 
and elaboration of what constitutes “disorders £nd 
neglects to the prejudice of good order and discipline,” 
“conduct of a nature to bring discredit to the arnjied 
forces” and “crimes and offenses not capital.” This ipay 
be true. But all of this is without meaning and legal effect 
when we revert to the basic proposition that it is the d^ity 
of Congress specifically in the statute to define and pro¬ 
vide punishment for crimes and offenses cognizable by 
courts-martial. We shut the door upon and refuse to dis¬ 
cuss the anticipated specious argument that a void act! of 
Congress may be made valid by the artistry of the execu¬ 
tive branch of the Government in plugging the gaping 
holes left by Congress. 

(5.) The scanty authorities relied upon below by the 
Government to defend Article 134 are without merit. 

. In its abbreviated opinion 23 the Air Force Board |of 
Review sought refuge in the views expressed by the.lite 
Judge Brosman in United States v. Frantz, 2 U.S.C.M$161, 
7 C.M.R. 37 (1953): 

i 

“The constitutionality of the Article as applied, 
having been questioned by defense from the point |of 
view of the certainty or definiteness of its proscrip¬ 
tions, we think it is incumbent upon us to appraise! it 
cm its face and generally as well. Surely, the thijrd 
clause of the Article is not vague. However, we cajn- 
not ignore the conceivable presence of uncertainty |in 
the first two clauses. Assuming that civilian prece¬ 
dents in the field are applicable in full force to the 
military community, we do not perceive in the Article 
vagueness or uncertainty to unconstitutional degreei” 
supra, p. 162 


2* Appendix, p. 8 


"While commencing -with the correct postulate that a 
criminal statute must be valued “on its face” in testing 
its constitutionality, and then conceding that two of the 
major provisions of Article 134 are conceivably uncertain, 
the Court then vaults the gulf of analysis and reason in 
plunging to the conclusion that the statute was neither 
vague nor uncertain to an “unconstitutional degree.’’ 

This result is then vindicated in the following language: 

“That the clauses under scrutiny have acquired the 
core of a settled and understandable content of mean¬ 
ing is clear from the no less than forty-seven different 
offenses cognizable thereunder explicitly included in 
the Table of Maximum Punishment of the Manual, 
supra, paragraph 127c, pages 224-227. Accordingly, 
we conclude that the Article establishes a standard 
‘well enough known to enable those within . . . (its) 
reach to correctly apply them .’ 99 supra 

It is not true, as the Court suggests, 24 that the passage 
of years and the acquisition of a patina of doctrinaire 
acceptance operates to legalize a statute basically 
abhorrent to the Constitution. 

But the pivotal and obvious fallacy is encountered in 
the reliance by the Court (in the language latterly quoted) 
upon the supplemental provisions of the Manual for 
Courts-Martial, supra, bottomed on an Executive Order, 
to defend the constitutionality of the statute. 

Yet it is axiomatic that if Article 134 'be invalid on its 
face then the forty-seven different and legislatively un¬ 
defined offenses cognizable thereunder, explicitly included 
in the Table of Maximum Punishments of the Manual, 
supra, must go into oblivion with the statute, (italics 
supplied) 

In Dynes v. Hoover, (1857), 61 U.S. (20 Howard) 65, 
the Supreme Court had for review a collateral attack upon 


24 Appendix, pp. 8, 9 
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the action of a Navy court-martial which had convicted the 
accused of attempted desertion. The proceeding jwas 
brought under Article 32 of the then-existing Article^ for 
the Government of the Navy. Article 32 was roughly 
equivalent to the present Article 134—a dragnet provision. 
The pertinent part of the Court’s opinion must be iread 
to grasp how incredibly it departs from underlying consti¬ 
tutional principles: 

“Courts martial derive their jurisdiction andj are 
regulated with us by an act of Congress, in which the 
crimes which may be committed, the manner of charg¬ 
ing the accused, and of trial, and the punishment 
which may be inflicted, are expressed in termsj or 
they may get jurisdiction by a fair deduction flrom 
the definition of the crime that it comprehends, land 
that the Legislature meant to subject to punishment 
one of a minor degree of a kindred character which 
has already been recognized to be such by the practice 
of courts martial in the army and navy service^ of 
nations, and by those functionaries in different nations 
to whom has been confided a revising power over! the 
sentences of courts martial. And when offences and 
crimes are not given in terms or by definition, the ifrant 
of it may be supplied by a comprehensive enactment, 
such as the 32d article of the rules for the govermfient 
of the navy, which means that courts martial have 
jurisdiction of such crimes as are not specified, but 
which have been recognized to be crimes and offences 
by the usages in the navy of all nations, and that they 
shall be punished according to the laws and customs 
of the sea. Notwithstanding the apparent indetermi¬ 
nateness of such a provision, it is net liable to abtuse; 
for what those crimes are, and how they are to be 
punished, is well known by practical men in thc wavy 
and army, and by those who have studied the lawt of 
courts martial and the offences of which the different 
courts martial have cognizance.” supra, p. 82 (italics 
supplied) 

The Court concedes that the statute is indefinite but con¬ 
dones this defect by asserting that “practical men in ^h e 
navy and army” will undersand what crimes are s|ig- 
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gested and know how to punish them. As an added justi¬ 
fication the Court naively declares that such a provision 
1 ‘is not liable to abuse.” 

Were they alive the intended victims of the Draconian 
and capricious military judgments in Ex Parte MUligcm, 
supra, 2 * and Ex Parte Merryman, Fed. Cas. No. 9487, 
assuredly would be startled. 

In essence what the Court therein declared was that, in 
drafting criminal statutes for the military, Congress may 
discregard the usual basic, legislative safeguards and 
allow military satraps to determine the nature of the 
offense and to measure the punishment to be administered. 

Below this egregious opinion flows a dangerous under¬ 
current that would remove military penal statutes from 
the annoyance of conformity with due process of law. 

Thankfully, however, many subsequent decisions of the 
Supreme Court 26 cast Dynes v. Hoover, supra, in the role 
of an isolated and overruled judicial aberration. 

(6.) To summarize, it manifestly is clear that Article 134, 
supra, includes broad and general categories of criminal 
offenses which, being undefined, are violative of due process. 

In full probability the Government will contend that 
such deficiencies are corrected by the provisions of the 
Manual for Courts-Martial, supra, sanctioned by the Pres¬ 
ident and by the undeniable fact that the specification 
framed under the statute properly informs an accused of 
what offense he has committed. 

This is captious reasoning suggestive of legal despair. 

If a criminal statute be void for vagueness and indefi¬ 
niteness, how can an indictment (or call it a specification 
or accusation), however deftly drawn by prosecutors, re- 


25 Taney, 246 

2* post, pp. 19, et sequitur 
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vitalize an enactment dead because of repugnance to the 
organic law of the land? 

D. Appellant's Conviction Under Article 134 Deprived 
Appellant of Due Process of Law 

The time-honored rule that a criminal statute must! he 
strictly construed has a well-recognized corollary: 

“The rule that penal statutes are strictly construed 
establishes a requirement of definiteness which mjust 
be met by the legislative draftsmen. Thus it is ^iot 
uncommon to find penal statutes declared void for 
indefiniteness. The words of the criminal statute 
must -be such as to leave no reasonable doubt as to the 
intention of the legislature, and where such do^ibt 
exists the liberty of the citizen is favored.’’ Suther¬ 
land, op. ext. supra, Vol. Ill, p. 54. 

This rigid requirement of ‘definiteness’ in a criminal 
statute was expressed by the Supreme Court in an early 
era. In United States v. Hudson and Goodwin (1812), 
11 U.S. (7 Cranch) 32, the Court was confronted with jan 
appeal from an indictment for criminal libel appearing in 
the Connecticut Courant charging that the President and 
Congress had in secret voted two million dollars as; a 
present to Napoleon Bonaparte for leave to make a treaty 
with Spain. After declaring that there was no federal 
common-law jurisdiction in criminal cases Justice Johnson 
said: 

l 

“The legislative authority of the Union must fi^st 
make an act a crime, affix a punishment to it, ajad 
declare the court that shall have jurisdiction of tjhe 
offence.” supra, p. 34. 

We turn now to the landmark case of United States v. 
Reese et al (1879), 92 U.S. 214. This was an indictment 
against two inspectors of a municipal election in Kentucky 
for refusing to receive and count the vote of William 
G-arner, a citizen of the United States of African descent. 
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The indictment was fonnded upon an alleged violation of 
sections 3 and 4 of the act of May 31, 1870, 16 Stat. 
140, which in turn was bottomed upon the Fifteenth 
Amendment. 

In holding the statute unconstitutional the Supreme 
Court, speaking through Chief Justice Waite, asserted: 

“If the legislature undertakes to define by statute 
a new offense, and provide for its punishment, it 
should express its will in language that need not de¬ 
ceive the common mind. Every man should be able 
to know with certainty when he is committing a 
crime. ,, supra, p. 220 

and subsequently took the occasion sententiously to add: 

“It would certainly be dangerous if the legislature 
could set a net large enough to catch all possible 
offenders, and leave it to the courts to step inside and 
say who could be rightfully detained, and who should 
be set at large.” supra, p. 221. 

The sound principle enunciated in the Reese case was 
followed in the Trade Marie Cases 127 four years later. These 
appeals emerged from indictments against Steffens and 
others for violation of the Trade Mark law Act of Aug. 
14, 1876, 19 Stat. 141. The statute was held unconstitu¬ 
tional for failure to specify on its face that it purported 
to be an enactment limited to the power which Congress 
might exercise, i.e., regulation of commerce with foreign 
nations, commerce between the states and commerce with 
the Indian tribes. 

The general and legally obscure wording of Article 134, 
supra, had a close parallel in a District of Columbia statute 
declared unconstitutional by this Court in Stoutenburgh 
v. Frazier (1900), 16 App. D.C. 229, shortly after the turn 
of the century. That case involved a hearing on appeal 


27 United States v. Steffens; United States v. Witteman; United States v. 
Johnson, 100 UJ3. 82. 
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by respondent, the Intendant of the Workhouse, from a 
judgment of the Supreme Court of the District of Colum¬ 
bia in a habeas corpus proceeding discharging the peti¬ 
tioner, who was held in custody under a conviction ih the 
police court of being a “suspicious person.’* 

The statute in controversy was the Act of July 29, [1892, 
section 8, as amended by act of July 8, 1898, 27 StatJ 322, 
30 Stat. 723, which provided that: 

“That all vagrants—all idle or disorderly persons— 
persons of evil life or evil fame . .. persons repeatedly 
loitering in or around tippling houses—all suspicious 
persons . . . shall upon conviction thereof, be fined 
not to exceed forty dollars, or shall be required to 
enter into security for their good behavior fbr a 
period of six months.” (italics supplied) 

In properly riddling the enactment, Chief Justice 
said: 

“Under the Constitution of the United States, 
Articles IV and VIII of the Amendments, everyj per¬ 
son is intended to be secure in his person against un¬ 
reasonable searches and seizures, and against bruel 
and unusual punishments; and it would clearly be a 
cruel and unnatural punishment to impose find and 
imprisonment upon a party, because he might happen 
to be regarded by some persons as a suspicious 1 per¬ 
son, without anything more.” supra , p. 236 (italics 
supplied) 

• • • 

“The judgment and sentence of the police couft are 

assailed in this case upon the ground that the dct of 
Congress, under which the prisoner was convicted and 
sentenced, is, in respect to the particular offense 
charged, unconstitutional, or is so indefinite as td this 
particular offense as to be void and without effect.” 
swpra, p. 238. 

• • # 

“From what we have said in the preceding part of 

this opinion, the necessary conclusion is, that thd par¬ 
ticular provision of the amendatory act of Jdly 8, 
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1898, declaring that ‘all suspicious persons’ could 
be arrested and prosecuted as criminals, and upon 
conviction be fined and imprisoned, is nugatory and 
without effect, and therefore the police court was with¬ 
out jurisdiction to try, convict and sentence to im¬ 
prisonment the appellee. 7 ’ supra, pp. 240, 241. 

Shortly thereafter, in James v. Bowman (1903), 190 
U.S. 127, the Supreme Court held void Section 5507, Re¬ 
vised Statutes, prohibiting bribery in elections as not a 
proper exercise by Congress of legislative authority 
granted by the Fifteenth Amendment: 

“At the same time it is all-important that a crim¬ 
inal statute should define clearly the offense which it 
purports to punish, . . supra, p. 142. 

Again in this jurisdiction the Court of Appeals in 
Czarra v. Board of Medical Supervisors (1905), 25 App. 
D.C. 443, had occasion to examine for validity the Act 
of Congress approved June 3, 1896, 29 Stat. 198, which 
provided in section 10 that a physician’s license to practice 
medicine might be revoked if the board of medical super¬ 
visors found him guilty of “ unprofesional or dishonest 
conduct” (emphasis supplied). This Court denounced and 
voided the statute affirming that: 

“In all criminal prosecutions the right of the 
accused to be informed of the nature and cause of the 
accusation against him is preserved by the 6th Amend¬ 
ment. In order that he may be so informed by the 
indictment or information presented against, the first 
and fundamental requisite is that the crime or offense 
with which he stands charged shall be defined with 
reasonable precision. He must be informed by the 
law, as well as by the complaint, what acts or conduct 
are prohibited and made punishable. In the exercise 
of its power to regulate the conduct of the citizen, 
within the constitutional limitations, and to declare 
what shall constitute a crime or punishable offense, the 
legislature must inform him with reasonable precision 
what acts are intended to be prohibited. ” supra, p. 450. 

• * • 



“ ‘Unprofessional or dishonorable conduct^, for 
which the statute authorizes the revocation of a license 
that has been regularly obtained, is not defined by 
the common law, and the words have no common or 
generally accepted signification. What conductj may 
be of either kind remains, as before, a mere matter of 
opinion. In the absence of some specification of acts 
by the law-making power, which is alone authorized 
to establish the standard of honor to be observed by 
persons who are permitted to practice the profession 
of medicine, it must, in respect of some acts at least, 
remain a varying one, shifting with the opinions that 
prevail from time to time in the several tribunals that 
may be called upon to interpret and enforce the law.’’ 
supra, p. 451. 


The issue presented in the Reese ease forty-odd jrears 
earlier was newly raised before the Supreme Court shortly 
after World War I in United States v. L. Cohen Grocery 
Company (1921), 255 U.S. 81. An indictment charged vio¬ 
lations of the Lever Act in that the Cohen Company, a 
dealer in sugar and other necessaries, wilfully and felo¬ 
niously made an unjust and unreasonable rate and charge 
in handling and dealing in a certain necessary, to i wit, 
sugar. The defendant successfully demurred and! the 
case was brought to the Supreme Court by the Govern¬ 
ment under the Criminal Appeals Act. 

Section 4 of the Lever Act as reenacted in 1919, 41 Stat. 
297, provided: 

“That it is hereby made unlawful for any person 
wilfully ... to make any unjust or unreasonable irate 
or charge in handling or dealing in or with any neces¬ 
sary; to conspire, combine, agree, or arrange with! any 
other person ... (e) to exact excessive prices for any 
necessary . . . Any person violating any of the pro¬ 
visions of this section upon conviction thereof shall 
be fined not exceeding $5,000.00 or by imprisonrhent 
for not more than two years, or both;...” 
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In declaring Section 4 offensive to the Constitution the 
Conrt made the following exposition of the ‘void for 
vagueness 9 doctrine: 

“The sole remaining inquiry, therefore, is the un¬ 
certainty or certainty of the text in question, that is, 
whether the words ‘That it is hereby made unlawful 
for any person wilfully ... to make any unjust or un¬ 
reasonable rate or charge in handling or dealing in or 
with any necessary,’ constituted a fixing by Congress 
of an ascertainable standard of guilt and are adequate 
to inform persons accused of violation thereof of the 
nature and cause of the accusation against them. That 
they are not, we are of opinion, so clearly results from 
their mere statement as to render elaboration on the 
subject wholly unnecessary. Observe that the section 
forbids no specific or definite act. It confines the sub¬ 
ject-matter of the investigation which it authorizes to 
no element essentially inhering in the transaction as 
to which it provides. It leaves open, therefore, the 
widest conceivable inquiry, the scope of which no one 
can foresee and the result of which no one can fore¬ 
shadow or adequately guard against. In fact, we see 
no reason to doubt the soundness of the observation 
of the court below, in its opinion, to the effect that, to 
attempt to enforce the section would be the exact 
equivalent of an effort to carry out a statute which in 
terms merely penalized and punished all acts detri¬ 
mental to the public interest when unjust and unreas¬ 
onable in the estimation of the court and jury.’/ 
supra , p. 89. (italics supplied) 

The Supreme Court repeatedly since has weighed and 
then eviscerated federal laws of uncertain craftsmanship 
and nebulous content. In Yu Cong Eng v. Trinidad (1926), 
271 U.S. 500, there was certiorari to a judgment of the 
Supreme Court of the Philippine Islands denying an orig¬ 
inal petition for a writ of prohibition against officials in 
the Philippine Islands to prevent enforcement by criminal 
proceedings of an act of the legislature making it an 
offense to keep business account books in any language 
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except Spanish, English or a Filipino dialect. In vitiating 
the Philippine statute Chief Justice Taft firmly declared: 

“We fully concede that it is the duty of a Court in 
considering the validity of an act to give it such reas¬ 
onable construction as can be reached to bying it 
within the fundamental law”. But it is very clear that 
amendment may not be substituted for construction, 
and that a court may not exercise legislative functions 
• to save the law from conflict with constitutional 
limitation. 

“One of the strongest reasons for not making this 
law a nose of wax to be changed from that wl(ich the 
• plain language imports, is the fact that it is ai highly 
penal statute authorizing sentence of one convicted 
under it to a fine of not more than 10,000 peso^, or by 
imprisonment for not more than two years, oir both. 
If we change it to meet the needs suggested by other 
laws and fiscal regulations, and by the supposed gen¬ 
eral purpose of the legislation, we are creating by 
construction a vague requirement, and one objection- 
dble in a criminal statute. We are likely to trespass 
on the provision of the Bill of Bights that the Accused 
is entitled to demand the nature and cause iof the 
accusation against him; and to violate the principle 
that a statute which requires the doing of act so 
indefinitely described that men must guess !at its 
meaning violates due process of law. Cownblly v. 
Construction Company, 269 U.S. 385, United States v. 
Cohen Grocery Company, 255 U.S. 81, International 
Harvester Co. v. Kentucky, 234 U.S. 216, United 
States v. Reese, 92 U.S. 214, 219.” supra, pj 518). 
(emphasis supplied) 

* * • 

“The effect of the authorities we have quoted is 
clear to the point that we may not in a criminal stat¬ 
ute reduce its generally inclusive terms so as to limit 
its application to only that class of cases which it was 
within the power of the legislature to enact, and thus 
save the statute from invalidity.” supra, p. 522. 

Thus in ringing tones the Court made it ineluctably 
clear that it would not by interpretation come to the rescue 
of a criminal statute void for the absence of specificity. 


t 
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In 1938 the Court considered Lametta et al v. New 
Jersey, 306 U.S. 451, an appeal from a judgment affirming 
a conviction and sentence of three men as gangsters. The 
question before the Court was whether, by reason of 
vagueness, an enactment of the New Jersey legislature 28 
was repugnant to the due process clause of the Fourteenth 
Amendment. 

The New Jersey statute ran as follows: 

“Any person not engaged in any lawful occupation, 
known to be a member of any gang consisting of two 
or more persons, who has been convicted at least three 
times of being a disorderly person, or who has been 
convicted of any crime in this or in any other state, 
is declared to be a gangster ..(emphasis supplied). 

Every violation was made punishable by a fine not exceed¬ 
ing $10,000 or imprisonment not exceeding 20 years, or 
both. 29 In overturning the statute the Court held: 

“It is the statute, not the accusation under it, that 
prescribes the rule to govern conduct and warns 
against transgression. See Stromberg v. California, 
283 U.S. 359, Lovell v. Griffin, 303 U.S. 444. No one 
may be required at peril of life, liberty or property to 
speculate as to the meaning of criminal statutes. All 
are entitled to be informed as to what the state com¬ 
mands or forbids.” supra, p. 453 (Emphasis supplied) 

* * • 

“The lack of certainty of the challenged provision 
is not limited to the word ‘gang’ or to its dependent 
‘gangster.’ Without resolving the serious doubts 
arising from the generality of the language, we 
assume that the clause * any person not engaged in any 
lawful occupation’ is sufficient to identify a class to 
which must belong all capable of becoming gangsters 
within the terms of the provision. The enactment 
employs the expression ‘known to be a member.’ It 
is ambiguous. There immediately arises the doubt 

28 Sect. 4, c. 155, New Jersey Laws, 1934. 

29 supra, sect. 5. 
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whether actual or putative association is meant.” 
supra, p. 458. 

• * • 

“The challenged provision condemns no act or omis¬ 
sion; the terms it employs to indicate what it pur¬ 
ports to denounce are so vague, indefinite and uncer¬ 
tain that it must be condemned as repugnant to the 
due process clause of the Fourteenth Amendment.” 
supra, p. 458. 

! 

It herewith is submitted that the language underscored 
above totally destroys the sophistic notion that a well- 
drawn specification under Article 134, supra, heals j;he 
chronic infirmity of the statute. 

i 

The rule against vagueness again was enunciated by 
Justice Black in United States v. Petrillo (1947), 332 TJ.SL 1. 
Therein the District Court had dismissed a criminal jin- 
formation charging defendant with a violation of S^ct. 
506(a)(1) of the Communications Act, 30 on the ground 
that the section was unconstitutional. 68 F. Supp. 845. 
An appeal by Government was taken under the Criminal 
Appeals Act, 18 U.S.C. (Supp. V, 1946), Sect. 682. Justjice 
Black declared: 

. 

“The Constitution has erected procedural safeguards 
to protect against conviction for crime except for vio¬ 
lation of laws which have clearly defined conduct there¬ 
after to be punished; • * supra, p. 7. 

The rationale thereof recently was expressed by the 
Court in Jordan v. DeGeorge (1951), 341 U.S. 223, iii a 
habeas corpus proceeding to challenge the validity of a 
deportation order. 

Vinson, C. J. “The essential purpose of the ‘void for 
vagueness 1 doctrine is to warn individuals of the 
criminal consequences of their conduct. Williams\ v. 
United States, 341 U.S. 97, Screws v. United States, 325 
U.S. 91. This Court has repeatedly stated that crimi- 

i 

— 

so 48 Stat 1100 et sequitur. 




nal statutes which fail to give due notice that an act 
has been made criminal before it is done are uncon¬ 
stitutional deprivations of due process of law.” supra, 
p. 230. 

A fairly recent California federal case portrays the neces¬ 
sity for a criminal statute plainly to define both crime and 
punishment. United States v. Spector (1951), 99 F. Supp. 
778. Frank Efroim Spector was indicted for violations of 
the Internal Security Act and was brought to trial in the 
United States District Court for the Southern District of 
California. Defendant moved to dismiss the indictment. 
In ruling thereon the Court asseverated the principle that: 

“If challenged as repugnant to the due process clause 
of the Fifth Amendment, a statute must be tested ‘on 
its face’; * * *” supra, p. 781. 

Bearing in mind that undefined “neglects” are made 
punishable under Article 134, supra, the following language 
of the Court assumes transcendant importance: 

“So if specificity be essential to due process, and 
hence to the constitutionality of criminal statutes for¬ 
bidding affirmative action, . . ., statutes making crimi¬ 
nal an omission should a multo fortiori specifically 
declare what action is required for compliance, to the 
end that all may know precisely what affirmative action 
is required to avoid commission of a crime.” supra, 
p. 782. 

“Since all are entitled to be informed—indeed are 
presumed to know what the law forbids—and what 
the law commands,..., the law should not ‘lag behind 
common sense.’ .. . And common sense as well as our 
concept of due process of law dictate that standards 
of proscribed conduct be even more definite where con¬ 
duct forbidden is an omission.” supra . 


E. Article 134 Is Not Divisible, and Should be Held | 
Unconstitutional in Its Entirety 

The complete absence of any definitions to make cjear 
the meaning and significance of snch phrases as “all dis¬ 
orders and neglects to the prejudice of good order and dis¬ 
cipline,” “all conduct of a nature to bring discredit upon 
the armed forces” and “crimes and offenses not capital, 
of which persons subject to this code may be guilty” pre¬ 
sents a clear and uninterrupted pattern of statutory ille¬ 
gality. This circumstance considered it is imperative tjhat 
Article 134, supra, be declared unconstitutional in toto: 

“Where a statute is couched in terms so broad! as 
to exceed the limits of the power of the legislature 
to enact it, the court will not by construction limit the 
statute to the scope which might constitutionally) be 
given it by the legislature, but will hold the statute 
unconstitutional.” Illinois Central Railroad Company 
v. McKendree (1906), 203 U.S. 514, 521. Accord: 
Yu Cong Eng v. Trinidad, supra . 


CONCERNING THE UNLAWFUL DELEGATION OF LEGISLATIVE 

POWER. 

A. Under the Constitution Only Congress May Enact Legis¬ 
lation, and the Power May Not be Delegated 

The basic charter of our liberties concisely states: j 

“All legislative power granted herein shall be 
vested in a Congress of the United States.” Cofyst. 
U.S., Art. I, Sect. 1. 

It is a principle of ancient acceptance in this country 
that legislative power may not be delegated: 

“Since under the doctrine of the separation of the 
powers of government the lawmaking function is as¬ 
signed exclusively to the legislature, it is a cardinal 
principle of representative government that except 
when authorized by the Constitution—as may be the 
case in reference to municipal corporations—the legis¬ 
lature cannot delegate the power to make laws to any 
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other authority or body. Any attempt to abdicate 
legislative power in any particular field, although valid 
in form, is unconstitutional and void. 

“The legislature may not escape its duties and re¬ 
sponsibilities by delegating such legislative powers to 
the people at large.” 11 Am. Jur. pp. 921, 922. 

and this particularly is true of Congress under the Con¬ 
stitution : 

“The general doctrine as to the inalienability of the 
lawmaking function applies to the Federal Government. 
Congress cannot delegate to any other body is strictly 
legislative powers.” 11 Am. Jur. p. 923. 

This is consistent with the profound thinking of 
Montesquieu which permeates the fabric of our Constitu¬ 
tion: 


“When the legislative and executive powers are 
united in the same person, or in the same body of 
magistrates, there can be no liberty, because appre¬ 
hensions may arise, lest the same monarch or senate 
should enact tyrannical laws, to execute them in a 
tyrannical manner. Again, there is no liberty if the 
judiciary power be not separated from the legislative 
and executive. Were it joined with the legislative, 
the life and liberty of the subject would be exposed 
to arbitrary control; for the judge would be then the 
legislator. Were it joined to the executive power, the 
judge might behave with violence and oppression. 
There would be an end of everything were the same 
man, or the same body, whether of the nobles or of 
the people, to exercise these three powers,—that of 
enacting laws, that of executing the public resolutions, 
and of trying the causes of individuals.” “Spirit of 
Laws” Bk. XI, Ch. 6. 

and which was recognized by Madison: 

“The accumulation of all powers, legislative, execu¬ 
tive, and judiciary, in the same hands, whether of one, 
a few, or many, and whether hereditary, self-appointed, 
or elective, may justly be pronounced the very defini¬ 
tion of tryanny.” “ Federalist” No. 47. 
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The Supreme Court in Panama Refining Company v. 
Ryan, 293 U.S. 388, voided an important federal statute in 
which Congress sought to vest legislative authority in the 
President. Certiorari was granted to review decrees of S the 
court below which reversed decrees of the District C^urt 
enjoining federal officers in Texas from enforcing certain 
executive orders and regulations. The bills challenged I the 
constitutionality of Sect. 9 (c) of the National Industrial 
Recovery Act, infra, and of orders made under it by the 
President and of regulations made under the President’s 
orders by the Secretary of the Interior. 

Speaking for the Court Chief Justice Hughes, after seat¬ 
ing the facts— 

“On July 11, 1933, the President, by Executive 
Order, prohibited ‘the transportation in interstate and 
foreign commerce of petroleum and the products there¬ 
of produced or withdrawn from storage in excess] of 
the amount permitted to be produced or withdrawn 
from storage by any State law or valid regulation or 
order prescribed thereunder, by any board, comnjiis- 
sion, officer, or other duly authorized agency of a 
State.’ This action was based on Sect. 9 (c) of Title 
I of the National Industrial Recovery Act of June |16, 
1933, 48 Stat. 195, 200, 15 U.S.C. Tit. I, Sect. 709 (c).” 
supra, p. 405. 

and quoting the objectionable statutory language— 

“Sect. 9.. .. | 

“(c) The President is authorized to prohibit the trans¬ 
portation in interstate and foreign commerce of petro¬ 
leum and the products thereof produced or withdrawn 
from storage in excess of the amount permitted to jbe 
produced or withdrawn from storage by any State 
law or valid regulation or order prescribed thereunder, 
by any board, commission, officer, or other duly au¬ 
thorized agency of a State. Any violation of any order 
of the President issued under the provisions of tljiis 
subsection shall be punishable by fine of not to exceed 
$1,000.00, or imprisonment for not to exceed six months, 
or both.” supra, p. 406. 


I 
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voiced the following compelling reasons for driving the 
judicial coach and nine through the statute: 

“Thus, in every case in which the question has been 
raised, the Court has recognized that there are limits 
of delegation which there is no constitutional au¬ 
thority to transcend. We think that Sect. 9 (c) goes 
beyond those limits. As to the transportation of oil 
production in excess of State permission, the Congress 
has declared no policy, has established no standard, 
has laid down no rule. There is no requirement, no 
definition of circumstances and conditions in which the 
transportation is to be allowed or prohibited.” supra, 
p. 430. 

Another section of the National Industrial Recovery Act, 
supra, came under fire and was held invalid in A. L. 
Schechter Poultry Corp. et al v. United States (1935), 295 
U.S. 490. In that case petitioners were convicted under an 
indictment for violations of what was known as the 
“Live Poultry Code” and for conspiracy to commit such 
violations. The “Live Poultry Code” was promulgated 
under Section 3 of the National Industrial Recovery Act, 
supra . That section authorized the President to approve 
“codes of fair competition.” Such a code might be ap¬ 
proved for a trade or industry if the President found (1) 
that such associations or groups “impose no inequitable 
restrictions on admission to membership therein and are 
truly representative,” and (2) that such codes are not 
designed “to promote monopolies or to eliminate or oppress 
small enterprises and will not operate to discriminate 
against them, and will tend to effectuate the policy” of 
Title I of the act. 

Subsequent language endowed the President with the 
right to impose numerous conditions prefatory to his grant 
of approval. 

Violation of any provision of a code (so approved or 
prescribed by the President ) was made punishable by a fine 
of not more than $500 for each offense, (emphasis sup¬ 
plied.) 
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Upon holding the section unconstitutional the Court drew 
a plainly marked line of demarcation which Congress must 
not pass in delegating its authority: 

I 

“The Constitution provides that ‘all legislative 
powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate 
and House of Representatives.’ Art. I, Sect. 1. And 
the Congress is authorized ‘to make all laws which 
shall be necessary and proper for carrying intoi exe¬ 
cution’ its general powers. Art. I, Sect. 8, paragraph 
18. The Congress is not permitted to abdicate or 
to transfer to others the essential legislative functions 
with which it is thus vested. "We have repeatedly 
recognized the necessity of adapting legislation to 
complex conditions involving a host of details with 
which the national legislature cannot deal directly. 
We pointed out in the Panama Company that the Con¬ 
stitution has never been regarded as denying to pon- 
gress the necessary resources of flexibility and prac¬ 
ticality, which will enable it to perform its function 
in laying down policies and establishing standards, 
while leaving to selected instrumentalities the mak¬ 
ing of subordinate rules within prescribed limits! and 
the determination of facts to which the policy a^ de¬ 
clared by the legislature is to apply. But we jsaid 
that the constant recognition of the necessity i and 
validity of such provisions and the wide range of ad¬ 
ministrative authority which has been develope4 by 
means of them, cannot be allowed to obscure the limi¬ 
tations of the authority to delegate, if our constitu¬ 
tional system is to be maintained. 

“Acordingly, we look to the statutes to see whether 
Congress has overstepped these limitations,—whether 
Congress in authorizing ‘ codes of fair competition ’] has 
itself established the standards of legal obligation, thus 
performing its essential legislative function, or, by! the 
failure to enact such standards, has attempted to 
transfer that function to others.” supra, pp. 529, 530. 

• • # 

I 

“What is meant by ‘fair competition’ as the teri is 
used in the Act? Does it refer to a category estab¬ 
lished in the law, and is the authority to make codes 


I 


I 
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limited accordingly? Or is it used as a convenient 
designation for whatever set of laws the foramlators 
of a code for a particular trade or industry may pro¬ 
pose and the President may approve (subject to cer¬ 
tain restrictions), or the President may himself pre¬ 
scribe, as being wise and beneficent provisions for the 
government of the trade or industry in order to ac¬ 
complish the broad purposes of rehabilitation, correc¬ 
tion and expansion which are stated in the first section 
of Title I? 

“The Act does not define ‘fair competition’ * * 
supra, p. 531. 

“The question, then, turns upon the authority which 
Sect. 3 of the Recovery Act vests in the President to 
approve or prescribe. If the codes have standing as 
penal statutes, this must be due to the effect of the 
executive action. But Congress cannot delegate legis¬ 
lative power to the President to exercise an unfettered 
discretion to make whatever laws he thinks may be 
needed or advisable for the rehabilitation and expan¬ 
sion of trade or industry. * * supra, pp. 537, 538. 
(Emphasis supplied.) 

• • • 

“To summarize and conclude upon this point; Sect. 
3 of the Recovery Act is without precedent. It sup- 

? lies no standard for any trade, industry or activity, 
t does not undertake to prescribe rules of conduct to 
be applied to particular states of fact determined by 
appropriate administrative procedure. Instead of 
prescribing rules of conduct, it authorizes the making 
of codes to prescribe them. For that legislative under¬ 
taking, Sect. 3 sets up no standards, aside from the 
statement of the general aims of rehabilitation, cor¬ 
rection and expansion, described in Section One. In 
view of the restrictions that are imposed, the discre¬ 
tion of the President in approving or prescribing 
codes, and thus enacting laws for the government of 
trade and industry throughout the country, is virtually 
unfettered. We think that the code-making authority 
thus conferred is an unconstitutional delegation of 
legislative power.’* supra, pp. 541, 542. 
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An epigrammatic description of the repugnancy is found 
in the captivating statement of Justice Cardozo in his Con¬ 
curring opinion: 

“This is delegation running riot. No such pleni¬ 
tude of power is susceptible of transfer.” supra, p. 
553. I 

B. Article 134 Represents an Unconstitutional Delegation by 
Congress to the Executive of Legislative Authority to 
Prescribe and Fix Limits of Punishment Under a Criminal 
Statute 

It will be noted that Article 134 of the Uniform Cod^ of 
Military Justice, supra, a criminal statute, provides J for 
no specific punishment for persons convicted thereundfer. 

Instead, Congress has declared that the crimes and! of¬ 
fenses thereinbefore set forth “shall be punished as a 
court-martial may direct ”. (emphasis supplied.) 

This is, then, on its face and in effect, an attempted Rele¬ 
gation to a group of transient and changing tribunals, 
stemming from Executive authority, of the right and power 
to define and fix the limits of punishment to be imposed 
upon an accused found guilty. 

The individual court-martial, then, would supplant Con¬ 
gress as the sole arbiter in respect to what type of puni¬ 
tive sanction might be imposed. 

Changing with the whim and disposition of the Presi¬ 
dent in modifying the Table of Maximum Punishment^ in 
the Manual for Courts-Martial, supra, the power to punish 
for all practical purposes would be unfettered. 

Such arrangement would vest in the Executive a sweep¬ 
ing and improper legislative function and thus fuse the 
constitutional powers jealously kept separate by the found¬ 
ing fathers. 

This is well-recognized to be legally obnoxious: 

“A statute will be held unconstitutional as an im¬ 
proper delegation of legislative power if it is incom- 
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plete as legislation and authorizes an executive board 
to decide what shall and what shall not be an infringe¬ 
ment of the law, because any statute which leaves the 
authority to a ministerial officer to define the thing to 
which the statute is to be applied is invalid.’ ’ supra, 
11 Am. Jur. p. 925. 

since the definition and scope of punishment comprise 
integral parts of a criminal enactment: 

“One of the most important tests as to whether 
particular laws amount to an invalid delegation of 
legislative power is found in the completeness of the 
statute as it appears when it leaves the hands of the 
legislature. The generally recognized principle is 
that a law must be so complete in all its terms and 
provisions when it leaves the legislative branch of 
the government that nothing is left to the judgment 
of the electors or other appointee or delegate of 
the legistature. The rights, duties, privileges, or 
obligations granted or imposed must be definitely 
fixed or determined, or the rules by which they are 
to be fixed and determined must be clearly and defi¬ 
nitely established, .... The law must be perfect, 
final, and decisive in all of its parts, and the dis¬ 
cretion which is given must relate only to execution.** 
supra, 11 Am. Jur. p. 924. See United States v. WUt- 
berger, supra. 

Measured by the standards irrefragably laid down in 
the Panama and Schechter cases, Article 134 represents a 
patently improper delegation of legislative power. See 
United States v. Hunter and Goodwin, supra. 
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m. 

CONCERNING THE LACK OF JURISDICTION OF THE GENERAL 
COURT-MARTIAL OVER APPELLANT. 

A. The Fifth Amendment Requires That Before a Person 
Charged With an Infamous Crime Shall be Brought to Trial 
He First Must be Indicted by a Grand Jury (Unless Such 
Person be a Member of the Land or Naval Forces) 

The Fifth Amendment to the United States Constitution 
declares: 

“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, * * *.” (Emphasis sup¬ 
plied) 


It freely is conceded that the mandatory requirement j of 
prior indictment set forth therein has no application i to 
trials by courts-martial. of persons in the land or nayal 
forces. Kahn v. Anderson, 255 U.S. 1, In re Wailman, 42 
F (2) 239, nor to trials by military commissions of persons 
violating the laws of war. Ex parte Quirin, 317 U.S. 1. i 

i 


But with the exception of the provision relating to 
indictment by grand jury the due process requirements 
of the Fifth Amendment entirely are applicable to courb- 
martial. Burns v. Lovett, 91 App. D.C. 208, 202 F (2) 3^5. 

This is true although the now defunct Judicial Council 
of the Air Force 31 pontifically asserted the opposite in 
United States v. Lea, A.C.M. 662 (1949). 


B. The Air Force Historically and Legally Is Not a Part of the 
Land and Naval Forces of the United States 

Since the adoption of the United States Constitution the 
term “land forces” has borne only one connotation and 
referred to only one government entity, viz., the Unified 
States Army. 

Similarly, the expression “naval forces” since time im¬ 
memorial has borne relation solely and exclusively to the 
United States Navy. 

i 

— 

31 A quasi-judicial review body constituted in the office of the Judge Advo¬ 
cate General of the Air Force. Act of June £4, 1948, Stat. 
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The United States Air Force did not come into being 
until fairly recently. It became a new and independent 
organ of the Federal Government when created by act of 
Congress in 1946. 61 Stat. 503, 63 ’Stat. 591, U.S.C.A. 5: 
626 (c). 

Over a long span of years, in fact since the beginning of 
the Union, separate legislative enactments have apper¬ 
tained to the Army and to the Navy. Up to the time of the 
adoption of the Uniform Code of Military Justice, supra, 
the land forces of the United States and the naval forces 
of the United States each had a separate system of military 
justice based on successive but diverse acts of Congress. 

It is not here contended that Congress was without power 
to create an Air Force. Rather it is desired to point out 
that the Air Force is a federal agency of military char¬ 
acter similar in legal status to the Coast Guard. However, 
since it is not identified with the Army or the Navy it 
could not be, exercising sound logic, a part of the land and 
naval forces of the United States as the term is used in the 
Fifth Amendment. 

C. The Air Force General Court-Martial Which Convicted Ap¬ 
pellant Was Without Jurisdiction Since Appellant, Not a 
Member of the Land and Naval Forces, Previously Had 
Not Been Indicted by a Federal Grand Jury 

Appellant, First Lieutenant Charles R. Atkinson, 
USAFR, on active duty with the United States Air Force, 
was brought to trial before a general court-martial at 
Bolling Air Force Base on July 15, 1954. The violation 
with which he was charged was framed under Article 134, 
Uniform Code of Military Justice, supra, which, if the 
statute be constitutional, was of the nature of an infamous 
crime. 

Prior to such trial he had not been indicted by a federal 
grand jury. 

Under the Fifth Amendment to the Constitution the only 
exception to the mandatory provision requiring indictment 
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for an infamous crime prior to trial is found in those cases 
arising in the land and naval forces. 

In view thereof it is submitted that the trial of the 
appellant by the aforesaid general court-martial was with¬ 
out authority in law because in derogation of the mandate 
of the Fifth Amendment. It is urged that appellant, not 
being a member of the land or naval forces, stood in the 
same position as an employee of the Bureau of Customs 
or of the Department of Defense in fully being entitled! to 
prior indictment before being brought to trial by court 
martial. 

However, it affirmatively is desired to point out that this 
division of appellant’s brief does not purport to represent 
a general direct challenge addressed to the right of ihe 
United States Air Force to try its personnel by cotjrt- 
martial. Rather the argument herein is addressed to that 
narrow and limited area encompassed by the Fifth Amend¬ 
ment which requires an indictment by grand jury as a 
necessary prelude to trial for an infamous crime. 

CONCLUSION 

I 

The premises considered it respectfully is urged that this 
court issue an injunction permanently restraining the 
Secretary of the Air Force and all those in the Department 
of the Air Force of the United States Air Force acting 
in authority from carrying into effect the unlawful order 
of the general court-martial sentencing appellant to c(is- 
missal from the United States Air Force. 

Respectfully submitted, 

John Alvin Cboghan, 
Attorney for Appellant j. 

Of C owns el: 

Cboghan and Cabteb. 


(Dated:) 
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JOINT APPENDIX TO APPELLANTS BRIEF 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5312-55 

First Lieutenant Charles R. Atkinson, USAFR, 

129 Bruce Avenue, Yonkers, New York, Complainant, 

v 

v * 

I 

Donald A. Quarles, Secretary of the Air Force, 

3041 Porter Street, N. W., Washington, D. C., Defendant 

Complaint for Injunction Against Enforcement of Federal 
Statutes Because of Repugnance to the Constitution of the 
United States 

Your complainant, Charles R. Atkinson, First Lieutenf 
ant, United States Air Force Reserve, respectfully repref 
sents unto this Honorable Court as follows: 

For First Cause of Action 

1. That this Court has jurisdiction of this action undej 
the provisions of the United States Code, Title 28, Section^ 
1651, 2201, 2282 and 2284. 

2. That your complainant is a commissioned officer iq 
the United States Air Force, holding the grade of firsj; 
lieutenant and, at the time when the unlawful course of 
conduct against which this action is directed took place, 
was on active duty with the United States Air Force. j 

3. That on July 15, 1954, your complainant was brought 
to trial before a general court martial convened under th4 
alleged authority of paragraph 1, Special Order 62, Headj 
quarters Command, United States Air Force, Bolling Aiif 
Force Base, Washington 25, D. C., dated March 24, 1954j 
as amended. The trial aforesaid by the said general court 
martial was pursuant to a single specification against youif 
complainant framed under Article 134, Uniform Code of 
Military Justice, 64 Stat. 142, which reads as follows: 
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“Though not specifically mentioned in this code, all dis¬ 
orders and neglects to the prejudice of good order and dis¬ 
cipline in the armed forces, all conduct of a nature to bring 
discredit upon the armed forces, and crimes and offenses 
not capital, of which persons subject to this code may be 
guilty, shall be taken cognizance of by a general or special 
or summary court-martial, according to the nature and 
degree of the offense, and punished at the discretion of 
such court (emphasis supplied) 

4. That Article 134 of the Uniform Code of Military 
Justice, supra, which was operative and in effect on July 
15, 1954, was a criminal statute providing heavy penalties 
for conviction thereunder. 

5. That on July 16, 1954, your complainant was con¬ 
victed of the single specification and charge aforesaid 
framed under Article 134, Uniform Code of Military Jus¬ 
tice, supra, and sentenced to be dismissed from the serv¬ 
ice of the United States and to forfeit all pay and allow¬ 
ances. 

6. That Article 134 of the Uniform Code of Military 
Justice, supra, is repugnant to the Constitution of the 
United States for the reason that, being a criminal statute, 
it fails to establish fixed or reasonably ascertainable 
criteria of guilt. The Fifth and Sixth Amendments to the 
United States Constitution require an ascertainable stand¬ 
ard of guilt, fixed by Congress, rather than by the Presi¬ 
dent and the Courts, and secure to accused persons the 
right to be informed by and under the terms of the crimi¬ 
nal statute under which they stand charged of the nature 
and cause of accusations made against them. Accordingly, 
a criminal statute passed by Congress must define with 
reasonable precision the act or acts to be punished, as well 
as the limits of the punishment to be meted out in the 
event of conviction thereunder. The patently nebulous 
phraseology of Article 134 of the Uniform Code of Mili- 
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tary Justice, supra, is constitutionally objectionable an 
void. 

Foe A Second Cause of Action 


7. That your complainant reasserts and realleges all of 
the contents of paragraphs 1, 2, 3, 4 and 5 hereinbefore 
and by reference incorporates them in this second causje 
of action. 

8. That in consequence of the foregoing, your complain¬ 
ant, under color of lawful authority, was held to an sweir 
for an infamous crime within the contemplation of the 
Fifth Amendment to the Constitution of the United States. 

9. That the Fifth Amendment to the United States Con¬ 
stitution in part declares: 


“No person shall be held to answer for a capital, of 
otherwise infamous crime, unless on a presentment or in¬ 
dictment of a Grand Jury, except in cases arising in the 
land or naval forces, * * *.” (emphasis supplied) 


10. That the United States Air Force is established 
under the Department of the Air Force, a new and inde¬ 
pendent executive department created by act of Congress 
in 1946. 61 Stat. 503, 63 Stat. 591, USCA 5:626(c). 


11. That, since the adoption of the United States Con¬ 
stitution, the term, “land forces”, has borne only onfc 
connotation and referred to only one governmental entity, 
viz., the United States Army. 


Similarly, the expression, “naval forces”, since time 
immemorial, has borne relation solely and exclusively to 
the United States Navy. 

12. That the United States Air Force, a relatively ne^ 
entity, represents neither “land forces”, nor “naval 
forces” within the purview of the jurisdictional exception 
from grand jury action made mandatory by the Fiftla 
Amendment for persons charged with infamous crimed 
under federal authority. 
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13. That a member of the United States Air Force, 
charged with an infamous crime, lawfully could not be sub¬ 
jected to court martial jurisdiction, unless first indicted 
by a grand jury for the reason that the Fifth Amendment 
excepts from the grand jury procedure only those “cases 
arising in the land and naval forces” or, stated other¬ 
wise, cases having their origin in the Army and Navy. 

14. That your complainant, not being a member of the 
land or naval forces, lawfully may not be held to answer 
by court-martial for an infamous crime unless on a pre¬ 
sentment or indictment of a grand jury. 

15. That the charge against your complainant, alleging 
a violation of Article 134 of the Uniform Code of Military 
Justice, supra, with a single specification thereunder, was 
not made the subject of “presentment or indictment of a 
Grand Jury”. 

16. That, in view of the foregoing, the trial of your com¬ 
plainant by general court martial for the infamous offense 
alleged was a proceeding repugnant to the Constitution 
of the United States and, therefore, void. 

Wherefore, your complainant respectfully prays unto 
this Court: 

1. That there be constituted, pursuant to Section 2282, 
Title 28, United States Code, a three judge Federal Court 
to hear your complainant on the important and vital con¬ 
stitutional issues raised hereunder. 

2. That an injunction issue, enjoining and restraining 
defendant from carrying out or executing the sentence of 
dismissal imposed by the aforesaid general court martial 
on July 16, 1954, for the reasons: 

First: That Article 134 of the Uniform Code of Military 
Justice is unconstitutional by virtue of the simple logic 
hereinbefore advanced, and 
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Second: That complainant, charged with an infamous 
crime and not being a member of the land and naval 
forces, in the absence of prior presentment or indictment 
by a federal grand jury, improperly and unlawfully was 
brought to trial by the Air Force general court martial 
aforesaid. 

3. That your complainant be granted such other aud 
further relief as to the Court may seem just and proper. 

John Alvin Croghan 
John Alvin Croghan, 

Attorney for Complainant, 

102 North Washington Street, 
Alexandria, Virginia 
KING 8-9600 

General Court-Martial Order No. 34 

Headquarters Command, United States Air Force 
Bolling Air Force Base 
Washington 25, D. C. 

23 August 1954 

Before a general court-martial which convened at Boll¬ 
ing Air Force Base, Washington 25, D. C., pursuant jto 
paragraph 1, Special Orders No. 62, headquarters Com¬ 
mand, USAF, Bolling Air Force Base, Washington 2^5, 
D. C., dated 24 March 1954, as amended by paragraph pL, 
Special Orders No. 71, same headquarters, dated 6 Aptfil 
1954, as further amended by paragraph 20, Special Ordets 
No. 140, same headquarters, dated 13 July 1954, was ar¬ 
raigned and tried: 

First Lieutenant Charles R. Atkinson, Jr., A0-224504j4, 
6969th Support Squadron, Suitland Hall, Suitland, Mary¬ 
land. 

Charge: Violation of the Uniform Code of Military Jus¬ 
tice, Article 134. 
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Specification: In that First Lieutenant Charles R. Atkin¬ 
son, Junior, USAF, 6969th Support Squadron, Suitland 
Hall, Suitland, Maryland did at Alexandria, Virginia, on 
or about 9 April 1954, take immoral and indecent liberties 
with Patrick Kirby, a male under sixteen years of age, by 
placing his hands upon his, the said Patrick Kirby’s, pri¬ 
vate parts, with intent to arouse and gratify the lust and 
sexual desires of the said First Lieutenant Charles R. 
Atkinson, Junior. 

Pleas 


To the specification, as amended, and the charge. Not 
guilty. 


Findings 


Of the Specification and of the Charge: Guilty. 

Sentence 

To be dismissed from the service and to forfeit all pay 
and allowances. (No previous conviction considered). 

The sentence was adjudged on 16 July 1954. 

Action 


Headquarters Command, United States Am Force 
Bolling Am Force Base 
Washington 25, D. C. 

23 August 1954 

In the foregoing case of First Lieutenant Charles R. 
Atkinson, Jr., AO-2245044, 6969th Support Squadron, Suit- 
land Hall, Suitland, Maryland, the sentence is approved. 
The record of trial is forwarded to The Judge Advocate 
General of the United States Air Force for review by a 
board of review. Pending completion of appellate review 
the accused will be retained in this command. 

/s/ N. H. Van Sicklen 
/t/ N. H. Van Sicexen 
Colonel, USAF 
Commander 




By Order of the Commander: 

Joseph C. Newton 
Major, XJSAF 

Official: Adjutant 

Robert T. Brumfiel 
Robert T. Brumfiel 
1st Lt., XJSAF 
Asst. Adjutant 

Distribution: C Plus 
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DEPARTMENT OP THE AIR FORCE 
OFFICE OF THE JUDGE ADVOCATE GENERAL 
WASHINGTON, D. C. 

AFCJA-23/1 3 January 1955 

ACM 9384 

United States 

v 

First Lieutenant Charles R. Atkinson, Jr., AO 2 245 044, 
6969th Support Squadron. 

Memorandum of Opinion by Board of Review 

The first assignment of error we shall comment on herein 
is that: 

“The 134th Article of the Uniform Code of Military 
Justice is repugnant to the United States Constitution for 
the reason that, because of its vague and general language, 
it deprives the accused of due process of law as guaranteed 
by the Fifth and Sixth Amendments thereto.” 

The United States Court of Military Appeals considered 
this precise claim and said: 

“The constitutionality of the Article, as applied, having 
been questioned by defense from the point of view of the 
certainty or definiteness of its proscriptions, we think it 
incumbent upon us to appraise it on its face and generally 
as well... we do not perceive in the Article vagueness or 
uncertainty to an unconstitutional degree. The provision, 
as it appears in the Uniform Code, is no novelty to service 
criminal law ... On the contrary, it has been a part of 
our military law since 1775, and directly traces its origin 
to British sources. Winthrop’s Military Law and Prece¬ 
dents, 2d ed., 1920 Reprint, page 720. It must be judged 
therefore, not in vacuo, but in the context in which the 
years have placed it . . . That the clauses under scrutiny 
have acquired the core of a settled and understandable 
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content of meaning is clear from the no less than forty- 
seven different offenses cognizable thereunder explicitly 
included in the Table of Maximum Punishments of the 
Manual, supra, paragraph 127c, pages 224-227. Accord¬ 
ingly, we conclude that the Article establishes a standard 
‘well enough known to enable those within . . . [its] reach 
to correctly apply them/ ...” (US v. Frantz [No. Ill4], 
2 USCMA 161, 7 CMR 37, 39). 


In view of the Court of Military Appeals determination 
of this issue, the question is no longer an open one jin 
military law. The assigned error is meritless. 

It is further urged by appellate counsel for the accused 
that: 


“The General Court-Martial, which tried, convicted and 
sentenced the accused, was without jurisdiction, inasmuch 
as the accused, charged with an infamous crime, was 
unlawfully brought to trial before an Air Force General 
Court-Martial without first having been indicted by a 
Federal Grand Jury.” 


“The General Court-Martial, which tried, convicted and 
sentenced the accused, was without jurisdiction for fjhe 
reason that the accused, not being a member of the land 
or naval forces of the United States, was entitled to a 
jury trial for the offense alleged and in no case was subject 
to the Jurisdiction of a Court Martial.” 


These same contentions advanced herein have been con¬ 
sidered and discussed at length by Air Force Boards of 
Review on a number of occasions (see ACM 4215, Na^r, 
2 CMR 739 j 1 ACM 2631, Ingle [BR], 3 CMR [AF] 333; 

l In Civil Action No. 2061-51, Naar on 18 May 1951 filed an action 
in the United States District Court for the District of Columbia in which, 
on the same constitutional grounds urged by the defense herein, he sought 
an injunction restraining an Air Force Court-Martial from proceeding 
to trial. On 22 May 1951 the District Court denied Naar’s motion fojr a 
temporary restraining order and dismissed the complaint on the ground that 
it failed to state a cause of action (see also Stock v. Dept of the Air 
Force et al, 180 F 2d 968). 


ACM 3191, Bainbridge [BE], 4 CMR [AF] 102). All of 
the Boards of Review that considered these contentions 
determined that they were without merit. 

Appellant advances no reasons that we find persuasive 
for departing from established military law. In fact we are 
convinced that the position taken by the Air Force with 
respect to these claimed errors is eminently sound and 
there are no valid reasons in logic or law that would 
justify a departure therefrom. Accordingly, we find the 
assigned errors meritless. 

Earl A. Morgan 
Francis P. Murray 
John J. Ensley 


UNITED STATES COURT OF MILITARY APPEALS 


No. 6217 

United States, Appellee 


v. 

First Lieutenant Charles E. Atkinson (AO 2245044), 

Appellant 

Order Denying Petition for Review 

On consideration of the Petition for Grant of Review 
of the decision of the Board of Review in case No. ACM 
9384 of the United States Air Force, it is, by the Court, 
this 27th day of March, 1955, 
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Ordered: 

That said Petition be, and the same is, hereby denied. 

For the Conrt 

United States Court of Military Appeals 

March 17 1955 

Alfred Pboulx 
Cleric 

Certified to be a True Copy 
Frederick R. Hanlon 
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Motion to Dismiss, or. in the Alternative, for 
Summary Judgment 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Court for an order dis r 
missing the complaint herein or, in the alternative, based 
on a consideration of the certified exhibits attached heret<|> 
and made a part of this motion, grant summary judgmenjt 
for the defendant herein for the following reasons: 

1. There is lack of jurisdiction over the subject matter j; 

2. The complaint fails to state a claim upon which 
relief may be granted. 

3. On the basis of the attached certified file pertaining to 
First Lt. Charles Atkinson, (AO-2245044), all of which 


I 


I 
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are attached hereto and made a part of this motion, desig¬ 
nated Exhibit A, there is no genuine issue as to any 
material fact and defendant is entitled to judgment as a 
matter of law. 

/s/ Leo A. Rover 

Leo A. Rover 
United States Attorney 

/s/ Oliver Gasch 

Oliver Gasch 

Assistant United States Attorney 

/s/ Frank H. Strickler 

Frank R. Strickler 
Assistant United States Attorney 

/s/ Joseph M. F. Ryan, Jr. 

Joseph M. F. Ryan, Jr. 

Assistant United States Attorney 


Opposition to Motion to Dismiss or for Summary Judgment 

Comes now the complainant, by his attorney, in opposi¬ 
tion to the Motion to Dismiss, etc., filed herein by the 
United States, and advances the following in support of 
such opposition: 

1. Since the general court-martial, which under color 
of authority tried the complainant, was without jurisdic¬ 
tion, this Court may challenge and set aside such unlawful, 
quasi-judicial action as being repugnant to the Federal 
Constitution and violative of due process of law. United 
States Code, Sections 1651, 2201, 2282 and 2284; Hiatt v. 
Brown, 339 U.S. 103, 110, cited with authority in Manual 
for Courts Martial, U.S., p. 13; Winthrop Military Law 
and Precedents, 2d Ed. (reprint), p. 52; “A Treatise on 
the Military Law of the United States,” George B. Davis 



(2d Ed. 1906), p. 314; United States ex rel Toth v. Quarles, 
76 S. Ct. L 

2. The case of Naar v. Lee, Civil Action 2061-51, U.S. 
D.Ct., D.C. (May 22, 1951), is neither apposite nor accn-j 
rately described by Government counsel. Therein the! 
injunctive relief prayed for was denied because premature 
for the reason that the trial by court-martial had not taken 
place. 

3. Article 134 of the Uniform Code of Military Justice 
is violative of the Federal Constitution because, being 
a penal statute, it prescribes thereunder neither fixed nor| 
determinable standards of guilt. 

What, under the statute is meant by “disorders and 
neglects to the prejudice of good order and discipline”? 

What yardstick did Congress have in mind to measure! 
“conduct of a nature to bring discredit upon the military j 
service”? 

The Uniform Code of Military Justice codifies a system 
of criminal law inuring to the Army and Navy. An act is 
either a crime or not a crime. Only Congress, with respect i 
to the Army and Navy, may define crimes. In this areal 
the executive and judicial branches of the Government 
have no prerogatives. Here we find that Congress has 
failed properly to define the offenses contemplated in 
Article 134, supra. United States v. Cohen Grocery Co., | 
255 U.S. 81, 41 S. Ct. 298; Standard Chemical & Metals 
Corp. v. Waugh Chemical Corp., 231 N.Y. 51,131 N.C. 566; j 
Stoutenburgh v. Frazier, 16 App. D.C. 229. 

4. A court-martial may try a person for a capital or \ 
otherwise, infamous crime without prior indictment only 
if such person is a member of the land forces (Army) or j 
naval forces (Navy) of the United States. 

The limited and exceptional jurisdiction conferred upon j 
ocnrts-martial by the Constitution does not extend to the i 
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United States Air Force. Constitution of the United 
States, Amendment V. 

(Sgd.) John Alvin Cboghan 
John Alvin Croghan, 

Attorney for Complainant, 

102 North Washington Street, 
Alexandria, Virginia. 


Order 

The above-entitled cause having come on for hearing on 
defendant’s motion to dismiss or in the alternative for 
summary judgment, and it appearing to the Court on the 
basis of the pleadings herein that there is no genuine issue 
as to any material fact, it is by the Court this day 

of April, 1956, 

Ordered That defendant’s motion for summary judgment 
be and is hereby granted and the complaint be and is 
hereby dismissed. 

F. Dickinson Letts 
Judge 


Notice of Appeal 

Notice hereby is given that Charles R. Atkinson, Plain¬ 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the Order granting the Defendant’s motion for summary 
judgment and dismissing the complaint entered in this 
action on the 19th day of April 1956. 

John Alvin Cboghan 
John Alvin Croghan, 

Attorney for Plaintiff, 

102 North Washington Street, 
Alexandria, Virginia. 


Dated: Filed June 8,1956. 
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Concise Statement of Points on Which Appellant Intends toj 

Rely on the Appeal 

1. That Article 134 of the Uniform Code of Military 

Justice is repugnant to the Constitution of the United I 
States for the reason that, being a criminal statute, it | 
fails to establish fixed or reasonably ascertainable criteria 
of guilt. I 

2. That the Appellant, not being a member of the land j 
or naval forces, lawfully could not be held to answer by j 
general court martial for an infamous crime in the absence j 
of prior presentment or indictment by a grand jury. 

John Alvin Croghan 
Attorney for Appellant 
102 N. Washington Street 
Alexandria, Virginia 


Dated: June 15, 1956 
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BRIEF FOR APPELLEE 


Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13,446 

Charles R. Atkinson, appellant 

v. 

Donald A. Quarles, appellee 


APPEAL FROM TIIE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OLIVER GASCH, 

United States Attorney. 

LEWIS CARROLL, 

JOSEPH M. F. RYAN, JR„ 

DONALD E. BILGER, 

Assistant United States Attorneys. 



United States Court of Appeals 

For the 

District of Columbia Circuit 

FILED 41957 



CLERK 




No. 13,446 

QUESTIONS PRESENTED 

The appellant, a reserve officer on active duty with the 
United States Air Force, was convicted by court-martial 
under Article 134 of the Uniform Code of Military Justice 
for taking immoral and indecent liberties with a male minor. 
He was sentenced to dismissal from the Service and for¬ 
feiture of all pay and allowances. After exhausting his 
military remedies, appellant filed a complaint for injunctive 
and other relief in the United States District Court for the 
District of Columbia, predicated upon jurisdictional allega- 
i tions. The Government’s motion for summary judgment 
was granted, this appeal following. 

In the opinion of the appellee, the following questions are 
presented: 

1. Whether it was the intention of the Constitution 
framers to include within the exception to the Fifth Amend¬ 
ment’s requirement for grand jury action before trial of 
capital or infamous crimes all members of the national 
armed forces. 

, 2. Whether the crimes and offenses encompassed by 

Article 134 of the Code are sufficiently certain to enable 
those within reach of the Article to recognize their pro¬ 
scription. 

3. Whether the Table of Maximum Punishments author¬ 
ized by Article 56 of the Code is the result of an unconstitu¬ 
tional delegation of legislative authority. 

4. Whether classifications of denounced conduct deline¬ 
ated in Article 134 are constitutionally independent, one 
from the others. 


(i) 
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©nitetr States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,446 

Charles K. Atkinson, appellant 


v. 


Donald A. Quarles, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURf 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant, a First Lieutenant in the United States Air 
Force Reserve on active duty, was tried by general court- 
martial at Bolling Air Force Base on July 15, 1954, unlder 
a charge of violation of Article 134, Uniform Code of ivtili- 

i 

tary Justice, accompanied by the following specification: 1 

In that First Lieutenant Charles R. Atkinson, Junior, 
USAF, 6969th Support Squadron, Suitland Hall, Suit- 


1 The formal written accusation in courts-martial practice con¬ 
sists of two parts, the technical charge and the specification. jFor 
offenses in violation of the Code, the charge merely indicates! the 
article the accused is alleged to have violated, while the specifica¬ 
tion sets forth the specific facts and circumstances relied upon as 
constituting the violation. Each specification, together with the 
charge under which it is placed, constitutes a separate accusation. 
Manual lor Courts-Martial, United States (1951), Section 24 (a). 


(1) 
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land, Maryland, did at Alexandria, Virginia, on or 
about 9 April 1954, take immoral and indecent liberties 
with Patrick Kirby, a male under sixteen years of age, 
by placing his hands upon his, the said Patrick Kirby’s, 
private parts, with intent to arouse and gratify the lust 
and sexual desires of the said First Lieutenant Charles 
R. Atkinson, Junior. (J.A. 5, 6). 

He was found guilty as charged and sentenced on July 16, 
1954, to dismissal from the Service with forfeiture of all 
pay and allowances, (J.A. 6), the convening authority 
approving the sentence on August 23, 1954. (J.A. 6) Pur¬ 
suant to the provisions of Article 66(b) of the Uniform 
Code of Military Justice, 2 hereinafter referred to as the 
Code, appellant received an automatic review of the find¬ 
ings and sentence by a duly designated Board of Review. 
He urged therein, inter alia , that the 134th Article of the 
Code is repugnant to the Constitution of the United States 
due to its inherent vagueness and indefinite character which 
deprived appellant of due process, and that he could not 
be brought to trial lawfully without first having been in¬ 
dicted pursuant to the provisions of the Fifth Amendment 
to the Constitution. The Board of Review in a Memoran¬ 
dum Opinion dated January 3, 1955, found the assigned 
errors meritless (J.A. 8, 9, 10). 

Appellant’s petition for review to the United States 
Court of Military Appeals, in which he continued to urge 
the aforesaid jurisdictional errors, was denied on March 
17, 1955. (J.A. 10). He thereupon filed a complaint for 

injunctive and other relief in the United States District 
Court for the District of Columbia, predicated upon the 
same jurisdictional allegations, which was dismissed and 
the Government’s motion for summary judgment granted 
on May 1, 1956. (J.A. 1, 14). This appeal followed. 


"Article 66(b) of the Code provides that a Board of Review ex¬ 
amine the record of every trial by courts-martial in which the 
sentence, as approved, affects a general or flag officer or extends 
to death, dismissal of an officer, cadet, or midshipman, dishonorable 
or bad-conduct discharge, or confinement for one year or more. 


CONSTITUTIONAL PROVISIONS AND STATUTE INVOLVED 

Article I, Section 1, Constitution of the United States: 

All legislative Powers herein granted shall be vested 
in a Congress of the United States, which shall consist 
of a Senate and House of Representatives. 

Article I, Section 8, Constitution of the United States pro* 
vides in pertinent part: 

The Congress shall have Power: 

I 

Clause 1: . . . (to) provide for the common Defense 
and general Welfare of the United States . . . 

Clause 11: To declare War . .. and make Rules Con¬ 
cerning Captures on Land and Water . . . 

Clause 12: To raise and support Armies . . . 

Clause 13: To provide and maintain a Navy; 

Clause 14: To make Rules for the Government I and 
Regulation of land and naval forces; 

Clause 15: To provide for calling forth the Militia to 
execute the laws of the Union, suppress Insurrections 
and repel invasions; j 

Clause 16: To provide for organizing, arming, and 
disciplining the Militia, and for governing such pajrt of 
them as may be employed in the Service of the United 
States, reserving to the States respectively, the j Ap¬ 
pointment of the Officers, and the Authority of train¬ 
ing the Militia according to the discipline prescribed 
by Congress; 

Clause 18: To make all laws which shall be necessary 
and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitu¬ 
tion in the Government of the United States, or in anv 
Department of Officer thereof. 

i 

Article EL Section 2, Clause 1, Constitution of the United 
States, provides in pertinent part: 

The President shall be Commander in Chief of the 
Army and Navy of the United States, and of the Mjilitia 
of the several States, when called into the actual sejrvico 
of the United States . . . 
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Amendment V, Constitution of the United States, pro¬ 
vides in pertinent part: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger . . . 

Article 134, Uniform Code of Military Justice, 50 U.S.C. 
551-741: 

Though not specifically mentioned in this code, all dis¬ 
orders and neglects to the prejudice of good order and 
discipline in the armed forces, all conduct of a nature 
to bring discredit upon the armed forces, and crimes 
and offenses not capital, of which persons subject to 
this code may be guilty, shall be taken cognizance of 
by a general or special or summary court-martial, ac¬ 
cording to the nature and degree of the offense, and 
punished at the discretion of such court. 

SUMMARY OF ARGUMENT 

Appellant properly vras arraigned and tried before a 
United States Air Force court-martial without having been 
presented or indicted by a Grand Jury, his case being one 
arising in the “land or naval forces” within the exception 
to the Fifth Amendment to the Constitution of the United 
States. Upon the soundest principles of construction, it 
was the intention of the founding fathers to include within 
the Fifth Amendment’s exception to the requirement for 
grand jury action before the trial of capital or infamous 
crimes all members of the national military forces. 

The crimes and offenses cognizable under Article 134, 
Uniform Code of Military Justice, are subject to standards 
sufficiently definite and recognizable to enable those within 
their reach to correctly interpret and apply them. Each 
classification within the Article is predicated upon well- 
known military custom classifiable as such at enactment of 
the Uniform Code of Military Justice, or upon statutory law, 
violations of which are triable in federal civil courts. 
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The Executive, in promulgating the Table of Maximum 
Punishments, Manual for Courts-Martial, United States, 
1951, was performing an authorized function within the 
standards set by congress. The Constitution does not !pre- 
clude the legislature from leaving to selected instrumental¬ 
ities the power to make subordinate rules so long asi the 
extent of the delegation is fixed. In defining some forty- 
seven crimes and offenses under Article 134 and in limiting 
the delegated power of courts-martial to fix punishment^ the 
Executive was within the prescribed limits of congressional 
standards, the authority conferred being one of execution 
of the law as enacted by Congress rather than a discretion 
as what the law shall be. 

The three classifications of crimes and offenses denounced 
in Article 134 are not interdependent constitutionally,) one 
upon the others, each being capable of standing alone should 
one or both of the others be found invalid. 

ARGUMENT 

I 


All Members of the National Armed Forces May Be Tried by 
Courts-Martial Without Indictment or Presentment by Grand 
Jury. 

Appellant contends that when the United States Air Fprce 
became a separate branch of the military service, 8 separated 

3 By the National Security Act of 1947, 61 Stat. 495, therq was 
established within the national military establishment an executive 
department to be known as the Department of the Air Force vfhich 
was made coordinate with the Department of the Army and the 
Navy. By Act of June 25, 1948, 62 Stat. 1014, Congress provided, 
inter alia, for the administration of military justice within the 
United States Air Force, and on May 5, 1950, the President signed 
H.R. 4080, 64 Stat. 107, which established a Uniform Code of 
Military Justice to become effective generally on May 31, 1951. 
Pursuant to the authority vested in the President by this Acjt, on 
February 8, 1951, the President prescribed the presently applicable 
regulations governing courts-martial procedure, known as the 
Manual for Courts Martial, United States, 1951. For the first time 
in American History all members of the Armed Forces became j sub¬ 
ject to a single set of disciplinary laws. 


I 

I 


i 
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from the land and naval forces, jurisdiction by courts-mar¬ 
tial over air personnel ceased, and could only be obtained by 
constitutional amendment. He theorizes that since the 
Fifth Amendment to the Constitution of the United States 
bars prosecution for a capital or otherwise infamous crime 
except upon presentment or indictment unless arising 
within the land or naval forces, the Air Force lacked juris¬ 
diction to try him by courts-martial, there having been no 
such presentment or indictment. Paradoxically, appellant 
disavows any contention that Congress was without power 
to create an Air Force, but maintains it could not provide 
for its creation the system of military justice admittedly ap¬ 
plicable to the land and naval forces (Br. 38). Notwith¬ 
standing, it would appear that a decision as to congressional 
authority to legislate rules for the government and regula¬ 
tion of the Air Force within the exception to the Fifth 
Amendment requires an initial inquiry into congressional 
authority to create the Air Force within the military estab- 
lishment. 

Clearly, the Constitution of the United States is not an 
archaic instrument nor a temporary expedient designed to 
meet only the problems before the framers at time of adop¬ 
tion. Rather, it remains, after more than a century and a 
half, adaptable to the needs of the hour without sacrifice 
of its essential character and capacity for growth. Since 
the founding fathers foresaw that minute specifications of 
power were impracticable, if not impossible, tasks, it un¬ 
avoidably deals in general language, but if the authority to 
create and to govern an air arm exists, it must be found 
within the substantive powers granted therein. Martin v. 
Hunter's Lessee, 1 Wheat. 304 (1816). 

Aticle I, Section 8, of the Constitution grants, inter alia, 
to Congress the power to provide for the common defense 
and general welfare of the several States, to declare war, 
to raise and support armies, to provide and maintain a 
navy, and to make rules for the government and regulation 
of the land and naval forces. That the war powers arc 
plenary and exclusive is no longer subject to question. 
United States v. Tarble, 13 Wall. 397 (1872). But the 
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framers did not intend, and their intention must govern, to 
endow the Congress with authority 4 to * * raise and support 
armies” and “to provide and maintain a navy” to the ex¬ 
clusion of all other means of defense of the nation froin ag¬ 
gression and insurrection should the need arise. 5 

Obviously, a literal reading of the Constitution discloses 
the absence of the term “Air Force.” It is not, however, 
indispensable to the existence of any power claimed fcjr the 
federal government that it be found specified with particu¬ 
larity in the words of the Constitution, or clearly and di¬ 
rectly traceable to some one of the specified powers; Its 
existence may be deduced fairly from an aggregate o|f the 
substantive powers or from any combination thereof. egal 
Tender Cases, 12 Wall. 457 (1871). In McCulloch v. 1Mary¬ 
land, 4 Wheat. 316 (1819), dealing with the constitutionality 
of the act incorporating the Bank of the United State^, the 
Court said: 

Although among the enumerated powers of govern¬ 
ment, we do not find the word “bank” or “incorpora¬ 
tion”, we find the great powers to lay and collect taxes; 
to borrow money, to regulate commerce; to declart and 
conduct a war; and to raise and support armies and 
navies. The sword and the purse, all the external rela¬ 
tions, and no inconsiderable portion of the industry of 
the nation, are intrusted to its government, * 1 * a 
government intrusted with such ample powers, oh the 

' i 

4 There is respectable authority for the proposition thait the 
clauses of the Constitution which give Congress power “to raise 
and support armies” and “to provide and maintain a navy”] were 
not inserted for the purpose of endowing the national government 
with power per sc to do these things, but rather to designate the 
governmental department which should exercise such powers.] The 
proposition rests, apparently, upon the theory that such powers 
arc inherent within a sovereign. The Constitution of the Ignited 
States of America, Corwin (Editor), 1952, P. 283. 

' It is assumed that no one will dispute the requirement fqr and 
the significance of air power as it is known today, utilized it is 
by every major sovereign in the world as a potent offensive and 
defensive weapon. It is no longer a luxury to enjoy control pf the 
air, but a matter of survival to a major State. 
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due execution of which the happiness and prosperity 
of the nation so totally depend, must also be intrusted 
with ample means for their execution. The power 
being given it is in the interest of the nation to facilitate 
its execution. (4 Wheat. 407) 

Nor should the aggregate of the powers given to Congress 
to establish a national military force be given a constricted 
meaning. Hamilton is quoted in The Federalist, XXIII, as 
follows: 

The authorities essential to the common defense are 
these: To raise armies; to build and equip fleets; to 
prescribe rules for the government of both; to direct 
their operations; to provide for their support. These 
powers ought to exist without limitation, because it is 
impossible to foresee or define the extent and variety of 
national exigencies, or the corresponding extent and 
variety of the means which may be necessary to satisfy 
them. The circumstances that endanger the safety of 
nations are infinite, and for this reason no constitutional 
shackles can wisely be imposed on the powrer to which 
the care of it is committed. This power ought to be 
co-extensive with all the possible combinations of such 
circumstances; and ought to be under the direction of 
the same councils which are appointed to preside over 
the common defense. 

There are many situations which were not, and could 
not have been, in the minds of the founding fathers, but 
which are included within the general concepts envisioned, 
and are a part of their actual intent in a true sense. Downes 
v. Bidwell, 182 U.S. 244 (1901). To the framers, for ex¬ 
ample, the w'ord “commerce” in 1787 could only have de¬ 
noted specifically those special forms of trade with which 
they were familiar, yet the term currently embraces all 
means of commercial intercourse. The steamboat and the 
locomotive had not yet been invented, but to find that the 
framers meant what they never heard of is only an ap¬ 
parent absurdity. The Elasticity of the Constitution, Ma- 
chen, 14 Harv. L. Rev. 200 (1900). 
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• • A .military air arm was, of coarse, unknown at thd time 
the Constitution was adopted, and could not have been men¬ 
tioned specifically as were the then known military |arms 
of the army and navy. However, the manifest intent <j>f the 
framers was to vest complete power in the Congress! over 
the national armed forces, and to lodge full responsibility 
for the protection of the nation with the federal govern¬ 
ment. The substantive grants of authority are furthef em¬ 
phasized beyond question by the provisions prohibiting the 
several states from acting in these matters. 6 

Today our military necessarily comprises forces Which 
operate in all the known mediums, and by what nande we 
call each component thereof is of no importance. 7 from 
the bare words of the Constitution, for example, thejre is 
equally as much authority for an “air force” as for an| “air 
army.” United States v. Ingle, ACM 2631, 3 CMR (AF) 
353; United States v. Bainbridge, ACM 3191, 4 CMR (AF) 
102; United States v. Austin , ACM 2771, 4 CMR (AF) 978; 
Military Justice under the Uniform Code, Snedeker, 1953, 
p. 8. And if this is so, it cannot be seriously questioned that 
Congress possesses authority to provide for effective man¬ 
agement and control of all components of the militarjv es¬ 
tablishment. A Treatise on American Military Laws, 
O’Brien, 1846, j). 25. See also Kahn v. Anderson . 255 U.S. 1 
(1921). Congress has, therefore, the power to make irules 
for the government of the United States Air Force, jubt as 
it possesses this power by the express provisions of the 'Con¬ 
stitution with respect to the land and naval forcesj In 
Kinsella v. Kruger, 351 U.S. 470 (1956), involving cpurt- 
martial conviction of a military dependent in Japan} the 
Court said: 

The Code is a uniform system of legal procedure, ap¬ 
plicable beyond any constitutional question to all serv- 

Article I, Section 10, Clause 3, Constitution of the United Slates. 

7 The Supreme Court, in reviewing convictions under military} law, 
has frequently referred to the “military forces” or “armed forces,” 
at least tacitly recognizing inclusion of all military arms within 
the terms of the Fifth Amendment’s exception. Ex parte Quirin, 
317 U.S. 1 (1942); Duncan v. Kahanamoku, 327 U.S. 304 (1946); 
Toth v. Quarles, 350 U.S. 11 (1955). 
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icemen stationed abroad. It was adopted by Congress 
only after an exhaustive stndy of several years dura¬ 
tion and the consultation of acknowledged authorities 
in the fields of constitutional and military law. (351 
U.S. 478). 

While the immediate question here is concerned with the 
construction of an exception to an Amendment rather than 
a congressional power, the principles of construction ap¬ 
plied to the latter are equally applicable to the former. 

The first ten Amendments to the Constitution were not in¬ 
tended to lay down novel governmental principles, but were 
meant only to embody certain guaranties and immunities 
inherited from our English ancestors which were subject 
to well recognized exceptions arising from the necessities 
of the case. Robertson v. Baldiuin, 165 U.S. 275 (1897). 

The primary purpose of the Fifth Amendment, for example, 
was to continue unimpaired presentment or indictment by 
grand jury in all those cases in which they had been cus¬ 
tomary. The objective of the exception was to authorize 
trial by courts-martial of members of our Armed Forces 
for all that class of crimes which under the Fifth Amend¬ 
ment might otherwise have been deemed triable in the civil 
courts. Ex parte Quirin y 317 U.S. 1 (1942). This being so, 
when Congress under proper constitutional authority 
created an additional military arm, it could provide for 
courts-martial jurisdiction of the members thereof, just 
as it had for the forces comprising the previous sum total 
of the military establishment. The natural and appropri¬ 
ate construction of the exception to the Fifth Amendment 
is that which recognizes the intention of the Constitution 
framers to vest in Congress exclusive power to discipline 
the nation’s military forces without regard to grand jury < 

procedures, regardless of the mediums through which the 
components operate or the terminology used to identify 
them. The restrictive construction urged by appellant 
would require Congress to apply one disciplinary system of 
military justice for all branches of the military service 
except one, a result so extraordinary that it could not have 
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been reasonably intended by the founding fathers. 8 See Sfock 
v. Department of the Air Force, 186 F.2d 968 (4th Cir. 1^50). 

Upon the soundest principles of construction, appellant 
was properly arraigned and tried before a court-marjtial, 
his case being one arising in the “land or naval forces” 
within the exception to the Fifth Amendment to the (Con¬ 
stitution of the United States. 

II 


The Crimes and Offenses Denounced by Article 134 Are Sub¬ 
ject to Standards Sufficiently Definite to Enable Those to 
Whom They Apply to Correctly Interpret Them 

Appellant also complains that Article 134 of the 0ode 
includes such undefined broad and general categories of 
criminal offenses that it is violative of due process |and 
repugnant to the Constitution of the United States. 

Article 134 of the Code, termed the “General Articje,” 
has as its evident purpose the trial and punishment of njiili- 
tary offenses not expressly made cognizable by courts-nkar- 
tial in the other articles and is designed to prevent the pos¬ 
sibility of a failure of justice within the armed services, 
encompassing crimes and offenses whcli may fall within 
one or more of its three classifications. United States v. 
Waluski, 6 USCMA 724, 21 CMR 46; United States v. 
Downard, 6 USCMA 538, 20 CMR 254; United Stateq v. 
Snyder, 1 USCMA 423, 4 CMR 15. The first two classifica¬ 
tions, disorders and neglects to the prejudice of good orjder 
and discipline in the armed forces and conduct of a nature 
to bring discredit upon the armed forces, constitute applica¬ 
tion to the military of a body of unwritten law adopted by 


8 Shortly after the passage of the National Security Act of 1^47, 
supra, n. 3, a Joint Resolution was offered in the House of Represent¬ 
atives which proposed an amendment to the Constitution whereby 
Congress would be authorized to “provide and maintain an Air F<j>rcc 
and to make rules for the government and regulation thereof.” It 
was also proposed that the President be designated as Commaiider 
in Chief of the Air Force. H.J.Res. 298, 80th Cong. 2d Sess. (1948). 
Apparently in the belief that the broad sweep of the war power war¬ 
ranted the creation of an air arm without the necessity of a con¬ 
stitutional amendment, Congress took no action on this proposal. 
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Congress as well-established customs of the military com¬ 
munity. 

Like all previous penal provisions applicable to the armed 
services, the Code is founded upon three bodies of law. The 
first is the law of war, otfenses against which are expressly 
made punishable by general courts-martial (Article 18). 
The second is that body of federal criminal law of general 
application, the non-capital offenses, though not specifically 
mentioned, being punishable under the general article (Ar¬ 
ticle 134). The third is that body of customary military 
law, offenses against which are contained in the descriptions 
“conduct unbecoming an officer and a gentleman,’’ “disor¬ 
ders and neglects to the prejudice of good order and disci¬ 
pline in the armed forces,” and “conduct of a nature to 
bring discredit upon the armed forces.” (Articles 133 and 
134). Military Justice Under the Uniform Code, supra at 
32; Military Jurisprudence. The Lawyers Co-operative 
Publishing Co., 1951, p. 1. In order to become custom, in 
the sense of the old customary law of ancient times, usage 
must be long continued, certain and uniform, compulsory’, 
consistent, of general application, well known, and not in 
derogation of formally created law. And in all cases, the 
nature of the act must be the criterion of whether the 
charged conduct amounts to that which is prejudicial to 
good order and discipline in the armed forces or tends v 
bring discredit upon them within the concepts of recog¬ 
nized custom. 9 Military Justice Under the Uniform Code, 
supra at 33. 

Law as established by custom has long been given legis¬ 
lative recognition in military penal codes. In Martin v. 
Mott, 12 Wheat. 19 (1827), for example, the Court said: 

If, then, there be no mode pointed out for the forma¬ 
tion of the court-martial in these cases, it may be asked, 
in what manner is such court to be appointed? The 
answer is, according to the general usage of the military 
service, or what may not unfitly be called the customary 

See Digest of Opinions of the Judge Advocate General, Winthrop, 
1880, p. 41, for offenses properly chargeable under the 62nd Article 
of War. 
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military law. It is by the same law that courts-martial, 
when, duly organized, are bound to execute their dhties 
and regulate their modes of proceeding, in the absence 
of positive enactments. (12 Wheat. 35). 

And the oath to be taken by members of courts-martial as 
set forth in Article 69 of the Articles of War of 1806, has 
been used in precisely the same language in Article 84 of 
the Articles of War of 1874, and in Article 18 of the Articles 
of War of 1916 (which remained unchanged by amendments 
effective in 1949). The current Manual for Courts-Mattial, 
United States, 1951, p. 185, gives the form of oath, and, 
although the language has been changed somewhat, it still 
includes the wording, “according to the custom of war in 
like cases.’* 

The third classification of Article 134, crimes and! of¬ 
fenses not capital, manifestly must be construed as referring 
to crimes and offenses triable in federal civil courts. jAny 
construction, for example, which would assimilate aet|s or 
omissions promulgated by the several States and not! ex¬ 
pressly adopted by Congress as its own would be equivalent 
to an express power conferred upon another body to nhake 
federal penal laws, unquestionably an unconstitutional clcle- 
gation of purely legislative power. See Manual for Courts- 
Martial, supra at 383. Further, the Article itself contains 
an express restriction within its terms to those crimes ‘f not 
specifically mentioned in (the) code” and “not capital.” 
Accordingly, the standard here is clearly recognizable as 
being those crimes of a non-capital nature, triable in federal 
civil courts, and not specifically enumerated within the 
other articles. 

In construing the provisions of the general articles which 
preceded Article 134, no court has found them to be j un¬ 
constitutional. Grafton v. United States, 206 U.S. 333 
(1907); Carter v. McClaughri/, 183 U.S. 365 (1902); Sivrim 
v. United- States, 165 U.S. 553 (1897); Smith v. Whitney, 
116 U.S. 167 (1886); Ex Parte Mason, 105 U.S. 696 (1881). 
Nor did Winthrop, perhaps the foremost military author, 
find unconstitutionality. In speaking of the general article 
then in force, he found it to be one of limitation, restricting 
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application to offenses not included within the preceding 
articles, and sufficiently certain: 

This very general description of the offenses within 
the scope of the Article, as being those which are not 
mentioned in the other Articles, is characteristic of 
the military as distinguished from the civil code, where 
all offenses are separately defined. Its indefiniteness, 
however, presents little difficulty to the student of mili¬ 
tary law who has familiarized himself with the prece¬ 
dents contained in the General Orders. . . . Military 
Law and Precedents , 1920 Reprint, p. 725. 

In 1858 the Supreme Court decided Dynes v. Hoover, 20 
How. 65, in which an attack alleging unconstitutionality 
due to vagueness had been made upon the 32nd Article of 
the Rules for the Government of the Navy. The Article 
read, “All crimes committed by persons belonging to the 
navy, which are not specified in the foregoing articles, shall 
be punished according to the laws and customs in such cases 
at sea.” In finding the Article sufficiently definite, the 
Court said: 

Courts-martial derive their jurisdiction and are regu¬ 
lated with us, by an Act of Congress, in which the 
crimes which may be committed, the manner of charg¬ 
ing the accused, and of trial, and the punishments 
which may be inflicted, are either expressed in terms, 
or they may get jurisdiction by a fair deduction from 
the definition of the crime that it comprehends, and 
that the Legislature meant to subject to punishment 
one of a minor degree of a kindred character, which has 
already been recognized to be such by the practice of 
courts-martial in the army and navy services of na¬ 
tions to whom has been confided a revising power over 
the sentences of courts-martial. And when offenses 
and crimes are not given in terms or by definition, the 
want of it may be supplied by a comprehensive enact¬ 
ment, such as the 32nd Article of the Rules for the 
Government of the Navy, which means that courts- 
martial have jurisdiction of such crimes as are not speci- 
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fied, but which have been recognized to be crimes and 
offenses by the usages in the navy of all nations, and 
that they shall be punished according to the laws and 
customs of the sea. Notwithstanding the apparent! in¬ 
determinateness of such a provision, it is not liabli to 
abuse; for what those crimes are, and how they aro to 
be punished, is well known by practical men in the njivy 
and army, and by those who have studied the lawj of 
courts-martial, and the offenses of which the different 
courts-martial have cognizance. With the sentence^ of 
courts-martial which have been convened regularly, ^nd 
have proceeded legally, and by which punishments p*e 
directed, not forbidden by law, or which are according 
to the laws and customs of the sea, civil courts h$ve 
nothing to do, nor are they in any way alterable jbv 

them ... (20 How. 79). i 

I 

Though Article 134 itself has not been constitutionally 
interpreted by federal civil courts, 10 its wording closely fol¬ 
lows that of its predecessors, and it has been before the 
United States Court of Military Appeals upon the precise 
issue here presented. 11 In United States v. Frantz j 2 


10 The Court of Military Appeals frequently has been concerned 
with violations of the general article. United States v. Marker 1, 1 
USCMA 393, 3 CMR 127; United States v. Schumacher, 2 USCMA 
134, 7 CMR 10; United States v. Gohagen, 2 USCMA 175, 7 Cl\jlR 
51; United States v. Brown, 3 USCMA 454, 13 CMR 10; United 
States v. Bentley, 3 USCMA 625, 14 CMR 43; United States jv. 
Smith, 3 USCMA 803, 14 CMR 221; United States v. Holiday\ 4 
USCMA 454, 16 CMR 28; United States v. Lowe, 4 USCMA 6^4, 
16 CMR 228. 

11 The other article under the Code which depends upon militajry 
custom for certainty is Article 133, conduct unbecoming an offiejer 
and a gentleman. In United States v. Lee, 4 CMR 185, an officer 
found in a compromising situation with the wife of an enlisted m^.n 
was charged under this article. In rejecting the accused’s conten¬ 
tion that Article 133 was unconstitutional on the ground of vague¬ 
ness, the Board said: 

That can hardly be regarded as an open question in military 
law . . . This is substantially the wording of Article of W^ir 
83 as contained in the 1806 re revision . . . Article 83 w^is 
taken from the original Articles of 1775 which provided thftt 
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USCMA 161, 7 CMR 37, which concerned wrongful posses¬ 
sion of a liberty pass, the accused alleged Article 134 to be 
unconstitutional due to vagueness and uncertainty. In af¬ 
firming conviction, the court said: 

... (It is) incumbent upon us to appraise it on its face 
and generally as well. Surely, the third clause of the 
Article is not vague. However, we cannot ignore the 
conceivable presence of uncertainty in the first two 
clauses. Assuming that civilian precedents in the field 
are applicable in full force to the military community, 
we do not perceive in the Article vagueness or uncer¬ 
tainty to an unconstitutional degree. The provision, 


when an ‘‘officer shall be convicted ... of behaving in a 
scandalous, infamous manner, such as is unbecoming the char¬ 
acter of an officer and gentleman . . .” he shall be dismissed 

The adaptation of these original Articles from the British Ar¬ 
ticles was made by a committee of the Continental Congress 
composed of Thomas Jefferson, John Adams, John Rutledge, 
James Wilson and R. R. Livingston . . . two of whom were 
signatories to the Constitution; the part which two others 
played in the government of our country in its early days is a 
well known part of our history. The provision of the Con¬ 
stitution granting the Congress the power ‘‘To make Rules for 
the Government and Regulation of the land and naval forces” 
. . . must, therefore, be deemed to have been adopted in the 
light of the then existing Articles, one of which is the predeces¬ 
sor of Article 133, Uniform Code of Military Justice (cf. Whel- 
chel v. McDonald (1950) 340 U.S. 122, 127) . . . 

Moreover, a prior version of Article 133 was before the United 
States Supreme Court in United States v. Fletcher (1893), 148 
U.S. 84, where its validity was assumed and an equally broad 
provision contained in the Rules for the Government of the 
Navy . . . denouncing “All crimes committed by persons be¬ 
longing to the Navy, which are not specified in the foregoing 
articles . . .” withstood an attack on its constitutionality on 
the very grounds here raised ( Dynes v. Hoover, 20 How. 65 
(1858) . . .; cf. Swaim v. United States (1897) 165 U.S. 553 
...; United States ex rel. French v. Weeks (1922) 259 U.S. 
326 .. . 

The United States Court of Militarv Appeals denied petition for 

review, CM 348951, 4 CMR 173. 
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as it appears in the Uniform Code, is no novelty to serv¬ 
ice criminal law. Compare Champlin Refining Com¬ 
pany v. Corporation Commission, 286 U.S. 210; Con¬ 
nolly v. General Construction Co., 269 U.S. 385. j On 
the contrary, it has been a part of our military jlaw 
since 1775, and directly traces its origin to British 
sources. Winthrop’s Military Law and Precedents, 
2nd ed., 1920 Reprint, page 720. It must be judged, 
therefore, not in vacuo, but in the context in which the 
years have placed it. Musser v. Utah, 333 U.S. 95. 
That the clauses under scrutiny have acquired |the 
core of a settled and understandable content of mean¬ 
ing is clear from the no less than forty-seven dif¬ 
ferent offenses cognizable thereunder explicitly j in¬ 
cluded in the Table of Maximum Punishments of |the 
Manual . . . we conclude that the Article establishes 
a standard “well enough known to enable tlipse 
within . . . (its) reach to correctly apply them.” eq¬ 
ually v. General Construction Co., supra, at 391; Up¬ 
grade Provision Co. v. Sherman, 266 U.S. 497, 502; 
Omaechevarria v. Idaho, 246 U.S. 343, 348; Nash i v. 
United States, 229 U.S. 373; International Harvester 
Co. v. Kentucky, 234 U.S. 216, 223. A certain minimum 
element of indistinction remains which, in legislation 
of this entirely defensible character, can never be ex¬ 
punged completely, and must be dealt with on a cafee- 
by-case basis. See Krichman v. United States, 256 
U.S. 363, 367. This can be accomplished readily ahd 
properly in accordance with respectable analogues de¬ 
veloped in courts of the civilian scheme. This latent 
and inescapable ambiguity cannot, in view of the rec¬ 
ognized and measurable standard of the Article, |be 
fatal, for “the law is full of instances where a maii’s 
fate depends on his estimating rightly . .. some matter 
of degree.” Nash v. United States, supra, at page 377. 

It is evident that our conclusion in this branch jof 
the case is buttressed by the presence of impressive 
civilian authority involving legislation operating prin¬ 
cipally, or even wholly, in the civilian scene. However, 


the briefest of terminal references must be made to the 
presence of special and highly relevant considerations 
growing out of the essential disciplinary demands of 
the military service. These are at once so patent and so 
compelling as to dispense with the necessity for their 
enumeration—much less their argumentative develop¬ 
ment. (7CMR39). 

Accordingly, those crimes and offenses cognizable under 
Article 134 are subject to standards sufficiently definite and 
recognizable to enable those affected to correctly interpret 
and apply them. Each of the three classifications within 
the Article has a hard core of accepted military custom 
classifiable as such at the time the Code was enacted and 
which was adopted by Congress as applicable to the current 
armed forces, or explicitly defined federal enactments tria¬ 
ble in federal civil courts. As such, the individual clauses 
and the Article as an entity fall within that class of legisla¬ 
tion which the Supreme Court has found to be constitu¬ 
tional. 

. . . the decisions of the court upholding statutes as 
sufficiently certain, rested upon the conclusion that they 
employed words or phrases having a technical or other 
special meaning, well enough known to enable those 
within their reach to correctly apply them ... or a 
well-settled common law meaning, notwithstanding an 
element of degree in the definition as to which esti¬ 
mates might differ . . . or . . . for reasons found to 
result either from the text of the statutes involved or 
the subjects with which they dealt, a standard of some 
sort was afforded. Connolly v. General Construction 
Co., 269 U.S. 385, 391 (1926). 

Finally, in interpreting military law, civil courts give 
great weight to established military interpretations, 12 and 

12 Specifically, Article 134 itself is not novel to service criminal 
law, but was incorporated, in substance, in the first American mili¬ 
tary code of 1775, appearing in each subsequent issue of the Articles 
of War. Military Law and Precedents, Winthrop, 1920 Reprint, 
p. 720. It has its roots deep in the military history of England, 
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unless a long continued interpretation by the executive 
and legislative departments of the government manifestly 
is contrary to the letter or spirit of the Constitution, it 
should be followed by the judicial department. Hiatf v. 
Brovm, 339 XJ.S. 103 (1950); United States ex rel. Hirshtyerg 
v. Cooke, 336 U.S. 210 (1949). 


The Discretionary Power Vested in the Executive to Issue 
Regulations and to Fix Punishments Pertaining to the Armed 
Forces Within the Standards Set by the Code Is Not a Delega¬ 
tion of Purely Legislative Responsibility. 


It is also appellant’s position that the Executive, in pre¬ 
scribing the specific offenses and penalties, applyingl to 
Article 134 specifically, within the Table of Maximum pun¬ 
ishments, Manual for Courts-Martial, supra, at 224-227, has 
usurped a completely legislative function. 

Congress manifestly may not abdicate or transfer[ to 
others essential legislative functions vested in it by pie 
Constitution, but the true distinction is between the dele¬ 
gation of power to make the law, which necessarily involves 
a discretion as to what it shall be, and conferring an author¬ 
ity or discretion as to its execution, to be exercised un<jlor 
and in pursuance of the law. The first cannot be done; to 
the latter no valid objection can be made. The Constitution, 
therefore, has never been regarded as denying to Congress 
the necessary resources of flexibility and practicality which 
enable it to perform its function of establishing policies 

- 1 — 

the earliest known similar provision appearing among the instrjuc- 
tions for the Lord Admiral issued some sixty years after the appoint¬ 
ment of the first English admiral sometime between 1360 and 1^69 
A.D. Military Justice Under the Uniform Code, Snedekcr, 19^3, 
p. 900. Nor is it peculiar to American and English law. Under 
every system of military law, jurisdiction of courts-martial extends 
to the trial and punishment of acts or omissions of military per¬ 
sonnel which tend to bring disgrace and reproach upon the service 
of which they are members. Smith v. Whitney, 116 U.S. 167, f83 
(1886). It cannot, therefore, be considered in vacuo, but must be 
judged in the context in which the years have placed it. United 
States v. Frantz, 2 USCMA 161, 7 CMR 37. 
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and standards, while permitting selected instrumentalities 
to make subordinate rules within prescribed limits and the 
determination of facts to which congressional policy is to 
apply. Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); 
Wcuynum v. Southard, 10 Wheat. 1 (1825). See also Hira- 
bayashi v. United States, 320 U.S. 81 (1943). In deciding 
whether Congress has delegated its essential legislative 
functions, and in determining whether a grant of power 
amounts to unfettered discretion or actually lavs down an 
intelligible standard, the courts will give due regard to 
the nature of the power granted. United States v. Curtiss - 
Wright Export Corp., 299 U.S. 304 (1936). 

The Constitution vests in the President the executive 
power and the title of Commander in Chief of the Army and 
Navy, vestitures which are the sources of authority for the 
issuance of regulations. His function as Commander in 
Chief authorizes him to issue, personally or through his 
military subordinates, such orders as are necessary and 
proper to enforce discipline in the armed forces. Dynes v. 
Hoover, supra; Siuaim v. United States, supra. His function 
as Executive empowers him, personally or through the Sec¬ 
retaries of the several departments, to prescribe regula¬ 
tions for the execution of statutes relating to the armed 
forces. See Myers v. United States, 272 U.S. 52 (1926). He 
cannot, of course, create new offenses nor confer jurisdic¬ 
tion upon a court-martial. United States ex rel. Hirshberg 
v. Cooke, supra, but his specifications of substantive of¬ 
fenses listed in the Table of Maximum Punishment as fall¬ 
ing within the confines of Article 134, are those long-recog¬ 
nized as such by military custom or statutorily set forth as 
triable in federal civil courts. The forty-seven crimes so 
listed are illustrative only, not exclusive, and perforin the 
function of filling up the details within the standards set 
by Congress. The filling up of details has received fre¬ 
quent judicial approval. In United States v. Grinaud, 220 
U.S. 506, 517 (1911), for example, the Court said: 

From the beginning of the government, various acts 
have been passed conferring upon executive officers 
power to make rules and regulations,—not for the gov- 
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ernment of their departments but for administering 
the laws which did govern. None of these statutes 
could confer legislative power. But when Congress 
had legislated and indicated its will, it could give to 
those who were to act under such general provisions 
‘ 1 power to fill up the details” by the establishment of 
administrative rules and regulations, the violation of 
which could be punished by fine or imprisonment fixed 
by Congress, or by penalties fixed by Congress, or Treas¬ 
ured by the injury done. See also Light v. United 
States , 220 U.S. 523 (1911). 

I 

The framework of legally authorized punishment iijL the 
courts-martial system is somewhat more complicated than 
that prevailing in most civilian penal systems. The basic 
jurisdiction to punish is prescribed by Congress as aji in¬ 
tegral part of each of the punitive articles, but is subject to 
certain limitations. The death penalty, for example, csin be 
adjudged only when specifically authorized for the violation 
of a specific punitive article. (Article 18.) Under Article 19 
special courts-martial may not adjudge death, dishonorable 
discharge, dismissal, confinement in excess of six mohths, 
hard labor without confinement in excess of three months, 
forfeiture of pay exceeding two-thirds pay per month, or 
forfeiture of pay for a period exceeding six months. In ad¬ 
dition, a bad-conduct discharge may not be adjudged unless 
a complete record of the proceedings and testimony before 
Ihe court has been made. Under Article 20, summary 
courts-martial are prohibited from adjudging death, jdis- 
missal, dishonorable or bad-conduct discharge, confinement 
in excess of one month, hard labor without confinement in 
excess of forty-five days, restriction to certain specified lim¬ 
its in excess of two months, or forfeiture of pay in excess 
of two-thirds of one month’s pay. The only wholly manda¬ 
tory sentence prescribed is that of death for wartime Spy¬ 
ing. (Article 106). A mandatory alternative is imposed 
for premeditated murder and other felonies such as rjape 
and robbery, which compels a sentence of death or impris¬ 
onment for life as a court-martial may direct. (Article 
118). Authority to adjudge death or such other punishment 
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as a court-martial shall direct is permitted only for the 
most serious offenses, all others, no matter how trivial, be¬ 
ing punishable as a court-martial may direct. The only de¬ 
viation from this language is found in Article 134, where 
the wording is, “ ... shall be taken cognizance of by a 
general or special or summary court-martial, according to 
the nature and degree of the offense, and punished at the 
discretion of such court.” This occurs because of express 
reference to the inferior military courts, and excludes from 
the power of a general court the death sentence. Military 
Law Under the Uniform Code of Military Justice, Aycock 
and Wurfel, 1955, p. 79. 

In Powers v. Hunter, 178 F.2d 141 (10th Cir. 1949), 
cert, denied, 339 U.S. 986, reh. denied 340 U.S. 847, which 
dealt with conviction by court-martial for possession of a 
knife and use of vulgar and obscene language under Article 
22(a) of the Articles for the Government of the Navy, the 
accused alleged, inter alia, that Article 22(a) was void in 
that it failed to fix the penalty, delegating that purely leg¬ 
islative function to the military court. The Article read, 
“All offenses committed by persons belonging to the Navy 
which are not specified in the foregoing articles shall be 
punished as a court-martial may direct.” The court found 
that while no maximum or specific penalty was provided 
within the Article in question, such failure was not fatal 
providing the permissible limitations were established by 
relation to other statutes or regulations. Finding such a 
relationship, the allegation of jurisdictional defect was 
meritless. To the same effect is Andreas v. Clark, 71 F.2d 
908 (9th Cir. 1934), cert, denied 293 U.S. 555, concerning 
the proviso in a statute vesting power in the court to fix the 
term of imprisonment. See also Waley v. Johnston, 112 F. 
2d 749 (9th Cir. 1940), cert, denied, 311 U.S. 649, reh. denied, 
311 U.S. 729, dealing with the Lindbergh Law, 18 U.S.C. 
408(a) re lack of definite penalty. 

The Executive, however, has drastically curtailed this 
power vested in courts-martial by promulgation of the Ta¬ 
ble of Maximum Punishments, and has done so by express 
authorization from Congress. Article 56 provides that the 
punishment which a court-martial may direct for an offense 
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shall not exceed such limits as the President may prescribe. 
Congress traditionally has vested in the military this (dis¬ 
cretion so that it might adequately cope with the widlely 
differing conditions and considerations involved, depending 
upon whether an offense was committed in peace or in w[ar, 
at home or abroad, in garrison, in the field, or in combat. 
Hearing of Subcommittee of the Committee on Arrived 
Services, H.R. Rep. No. 37, 81st Cong., 1st Sess., pp. 10^7- 
3089 (1949). 

Accordingly, Article I, Section I, of the Constitution of 
the United States does not preclude the legislature frpm 
leaving to courts-martial discretionary power to fix punish¬ 
ment as long as the extent of the delegated power is fixed,| as 
here, by Congress. Such a constitutional provision dpes 
not contemplate that the minimum punishment shall Ibe 
limited expressly; it is sufficient if the maximum wffiich may 
be imposed thereunder is fixed in the statute. Andreas j v. 
Clark . supra. 

IV 

The Three Classifications Into Which the Crimes and Offenses 

Denounced in Article 134 May Fall Are Not Constitutionally 

Interdependent. 

Lastly, appellant argues that the three classifications of 
acts or omissions encompassed by Article 134 are so inter¬ 
dependent that should one be found unconstitutional, $11 
must fall. While the first two classifications of the Article 
contemplate offenses rooted in military custom, the firjst 
clearly condemns those crimes primarily prejudicial to the 
military good order and discipline. The second deals with 
those crimes, usually committed by military personnel ou!t- 
side the semi-privacy of military reservations, which dis¬ 
credit the armed forces to the civilian population. The third 
deals with statutory crimes triable in federal civil court^. 
Hence, the classifications of Article 134 are wholly inde¬ 
pendent, one from the others, though a given offense may 
fall into more than one group, and should one he rejected 
as unconstitutional the others may stand. Field v. Clark, 
143 U.S. 649 (1892). Penal provisions, like all others, ate 
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to be fairly construed according to the legislative intent. 
United States v. Bowman, 260 U.S. 94 (1922). 

CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Lewis Carroll, 

Joseph M. F. Ryan, Jr., 

Donald E. Bilger, 

Assistant United States Attorneys. 
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